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Proposed Meaningful
Use Stage 2 – What it
Means to the Anesthesia
and Pain Communities
By: Abby Pendleton, Esq.
Stephanie P. Ottenwess, Esq.
The Health Law Partners, P.C., Southfield, MI
Los Angeles, CA
On March 7, 2012, the Centers for
Medicare and Medicaid Services (CMS)
published its Notice of Proposed Rule
Making (NPRM, or proposed rule)
for Stage 2 user requirements for the
Medicare/Medicaid Electronic Health
Record (EHR) Incentive Program
(“meaningful use,” or MU) in the
Federal Register. 77 FR 13698.1 There
is a three pronged focus to the Stage 2
criteria: standardizing data formats to
dramatically simplify how information is
both captured and shared across disparate
IT systems in order to be better able to
coordinate care with other physicians;
ensuring that patients be able to access
and easily download their healthcare
records and images for their own use;
and expanding the scope of tracked
quality metrics to include specialists and

to reflect and improve specific patient
outcomes as well as care coordination.
Although subsequent to the final
rule establishing Stage 1 MU criteria
CMS repeatedly assured the medical
Continued on page 4
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Helpful and Not So Helpful Implementations
of Health Information Technology
This issue of the Communiqué is a keeper.
On pages 6 through 10 you will find tables that
lay out clearly the Electronic Health Records
(EHR) incentive program’s Stage 1 Meaningful
Use objectives, the recently proposed changes
to Stage 1, and the potential Stage 2 objectives,
measures and exclusions as proposed by CMS in
March. The objectives, translated into measures,
are capabilities that your EHR must have in
order for you to qualify for the incentive, which
is non-negligible at a maximum of $44,000
per physician, or to avoid the penalty for noncompliance. Even though the proposed changes
discussed in the Meaningful Use article by Abby
Pendleton, Esq. and Stephanie Ottenweis, Esq.
are likely to be different in some respects when
CMS issues the final regulation later in the year, it
is worth familiarizing yourself with the proposals
because understanding the final versions will be
that much easier.
The Meaningful Use article, just as
importantly, describes the bind in which the
EHR incentive program places anesthesiologists
and pain physicians. The Meaningful Use
requirements are heavily oriented toward
primary care, office-based practices and it is
close to impossible for anesthesiology and pain
medicine professionals to meet them even if
they have invested in their own EHRs or AIMS.
Not only do our physicians not qualify for the
incentive; they are also subject to the financial
penalties that begin in 2015. To the best of our
knowledge, there is no EHR technology that
meets all the requirements for certification for
use by anesthesiologists.
We know that there are efforts underway
either to make the Meaningful Use requirements
applicable to specialists or to exempt them from
the penalties. Meanwhile, anesthesiologists
and pain physicians can do something to help
themselves. Like other proposed regulations,
this one is open for public comments, which the
law requires CMS to consider. In the Notice of
Proposed Rulemaking published in the Federal
Register on March 7, CMS specifically invited
comments on (a) how to treat physicians working
in specialized hospital units who are using standalone, independently procured certified EHR
technology and (b) a possible exemption for
specialists who can demonstrate three obstacles
to Meaningful Use: (1) lack of direct interaction
with patients, (2) lack of need for follow-up

care for patients and (3) lack of control over the
availability of certified EHR technology. The
deadline for the submission of comments to
CMS is May 7, 2012. We encourage readers to
write to CMS, and we refer those who wish to do
so both to Ms. Pendleton’s and Ms. Ottenweis’s
article and to the ASA Washington Office.
For the first time in ABC’s 32-year history,
we will be submitting comments to CMS urging
an exemption for anesthesiologists and pain
physicians whose practices do not reasonably
allow for compliance with the Meaningful Use
requirements. Our own OneSourceAnesthesia
information platform and our partnerships
with other clinical software providers give us
unique insight into the systems barriers to
demonstrating Meaningful Use.
In The AQI: Present and Future, Anesthesia
Quality Institute Executive Director Richard
P. Dutton, MD, MBA updates us on multiple
developments. The National Anesthesia
Clinical Outcomes Registry (NACOR) is
growing as hoped. It now has data from 4,500
anesthesiologists and 3,500 nurse anesthetists
working in 1,100 facilities. As of April 1,
NACOR includes more than 4 million cases.
This number will double by the end of 2012.
NACOR is the single most significant database
for comparative and internal clinical anesthesia
benchmarking. Questions that NACOR will
help users to answer include case duration,
case numbers and differences in postoperative
nausea and vomiting between inpatients and
outpatients, to name just a few.
Are you one of the 4,500 or 3,500
professionals contributing data? You should
be. The advantages of participation, present
and planned, continue to expand. The AQI is
now partnering with ASA to create interactive
modules for the Maintenance of Certification
in Anesthesiology Practice Performance
Assessment and Improvement requirements.
In October 2011, it launched the Anesthesia
Incident Reporting System (AIRS). Individual
reports of near misses and other rare events are
de-identified and protected from discovery. The
aggregated data enable the anesthesia community
to identify emerging risks to patient safety more
rapidly and will be the basis for an important new
teaching tool, a national mortality and morbidity
conference to be published as a regular column
in the ASA NEWSLETTER.

The AQI is also an unequaled resource
for investigators in the field of anesthesiology
Comparative Effectiveness Research (CER).
As Dr. Dutton explains in his article, “The
development of sophisticated statistical
methodology for risk adjustment and propensity
scoring has made it possible to advance scientific
knowledge through the retrospective study of
large clinical data sets.” The AQI is looking for
collaborators for CER projects.
If you submit claims to Medicare and other
payers electronically – and you all do – you can
automate the upload of data to the AQI with
relative ease. AQI staff are ready to work with
you whatever claims software you may be using.
ABC is proud of our AQI Preferred Vendor
status and we encourage every client who has not
already asked us to submit their information to
NACOR to do so.
Our own staff member Arne Pedersen,
MBA, FACMPE once again shares his
considerable business expertise in Planning
for Payor Negotiations. AAA Leadership
Committee member Franc Galinanes walks
readers through the subject Knowledge is
Power: Why Anesthesiologists Need to Capture,
Analyze and Use Data. This issue also contains
one more contribution from Neda Mirafzali,
Esq., who discusses why Anesthesiologists
Should Beware of HIPAA Audits.
As always, we hope that
these articles will be informative
and helpful, and we invite
your comments, questions,
suggestions and proposals
for future issues.
With best wishes,

Tony Mira
President and CEO
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The AQI: Present and Future
Richard P. Dutton, MD, MBA
Executive Director, Anesthesia Quality Institute
Park Ridge, IL
The Anesthesia Quality Institute
was chartered in 2009, and it began
collecting case data in the National
Anesthesia Clinical Outcome Registry
(NACOR) on January 1, 2010. NACOR
was designed to harness the power of
the Information Age by aggregating and
analyzing large quantities of data. Unlike
traditional registries that depend on a
trained abstractor to examine medical
records and pull out the facts of interest,
NACOR accumulates data by direct
reporting from the electronic health
records (EHR) that are in use every day,
including administrative systems such
as the ABC billing software and clinical
support systems such as ePreop. As
anesthesia practices become increasingly
FIGURE 1

digital — driven by the “meaningful use”
requirements of the federal government
discussed elsewhere in this issue of the
Communiqué — even larger quantities and
types of data will be available. The barrier
is no longer the creation of digital records;
it is now the enormous challenge of putting
this mass of information to work. Here’s
how the AQI is moving forward:

NACOR
More than 150 anesthesia groups now
participate in NACOR, representing 38
states and a broad range of practice types
and styles. About 100 of these groups
are submitting clinical data, providing
information on every case, every day.
NACOR now includes information from

Facilities contributing data to NACOR.
Medium community hospitals are between 100 and 500 beds.

4,500 anesthesiologists and 3,500 nurse
anesthetists, working in 1100 facilities.
Medium sized community hospitals
(100-500 beds) represent the largest
group of facilities and contribute the
greatest number of cases, but NACOR
also includes large and small community
hospitals, university medical centers,
specialty hospitals, attached and freestanding ambulatory surgery centers,
pain clinics and office-based practices
(Figure 1). As of April 1, NACOR includes
more than 4,000,000 cases. NACOR has
doubled in size in the past four months,
and will double again by the end of 2012.
Perhaps even more important, NACOR
is growing in depth as well as breadth.
More than 85% of cases submitted now
include some kind of process or outcome
measure and 20% include detailed
clinical information from an Anesthesia
Information Management System. The
ability to link patient risk factors and
intraoperative anesthetic decisions to
long-term outcomes is the key analytic
step that will power improvements in
care. In a nutshell, this is the mission of
the AQI.
While the AQI has many
stakeholders, and receives numerous
requests for data and analysis, the most
important reporting we do is back to
our participating practices. Each group
contributing data to NACOR can log in
to the AQI Reporting Server at any time
to see both their information and how it
stacks up against national benchmarks.
The “data map” for a typical practice
report is shown in Table 1 on page 12.
Each element is presented as an individual
graph and table, which the practice can
slice and dice using drop-down boxes
and filters to produce custom displays,
down to the level of individual facilities,
Continued on page 12
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Proposed Meaningful Use Stage 2 – What it Means to the
Anesthesia and Pain Communities
Continued from page 1

community that the needs of specialists
would be addressed in the Stage 2
requirements, the Stage 2 proposed rule
still falls short for certain specialists
including anesthesiologists.
Indeed,
although CMS itself boasts that the Stage 2
criteria have greater applicability to many
specialty providers with the addition of
objectives with respect to:
• Imaging results and information
accessible through certified EHR
technology;
• Capability to identify and report
cancer cases to a State cancer
registry; and
• Capability to identify and report
specific cases to a specialized
registry (other than a cancer
registry),
these objectives are not generally
applicable to anesthesiologists or pain
specialists.
The proposed Stage 2 criteria establish
that anesthesiologists and pain physicians
are still stuck in the unenviable position
of being required to demonstrate they
are meaningful users of Certified EHR
Technology – a difficult, if not impossible
proposition for most – or face Medicare or
Medicaid payment adjustments starting
in 2015. As such, this article attempts
to boil down the voluminous 455 page
NPRM, highlight the changes that have
been made to Stage 1 criteria and identify
the similarities and differences between
Stage 1 and 2 Meaningful Use. On the
basis of the majority of this reading
audience, the focus is exclusively on the

proposed changes to the Medicare version
of the EHR Incentive Program for eligible
professionals (EPs)2.

Background
On July 13, 2010, CMS issued the
final rule defining the meaningful use of
EHR that specified the Stage 1 criteria
EPs, eligible hospitals and critical access
hospitals must meet in order to qualify for
an incentive payment, calculation of the
incentive payment amounts, and other
program participation requirements.
The final rules implemented the EHR
incentive program requirements under
the Health Information Technology for
Economic and Clinical Health Act of
2009 (HITECH Act), the health care
information
technology
provisions
enacted as part of the American Recovery

and Reinvestment Act of 2009 (ARRA).
Under the EHR incentive program,
Medicare and Medicaid incentive
payments totaling as much as $27 billion
from 2011 to 2021 will be available for
payment to EPs and eligible hospitals
for the “meaningful use of certified EHR
technology.” The HITECH Act provisions
are designed to serve the dual goals of
improving health care through increased
efficiencies and improved care decisions,
while also stimulating economic recovery.
EPs who qualify for Medicare
incentives can receive up to $44,000
per EP over a five-year period, while
EPs who meet Medicaid patient volume
requirements and qualify for Medicaid
incentives can receive incentives of up to
$63,750 per EP over six years. (EPs who
qualify for both incentive programs must
choose one.)
In the Stage 1 final rule, CMS
indicated that the Medicare and Medicaid
EHR Incentive Programs would consist
of 3 different stages of meaningful use
requirements, with each stage requiring
increasing use of EHRs and electronic
information exchange. The three stages
are:
• Stage 1 (which began in 2011
and remains the starting point
for all providers): “meaningful
use” consists of transferring data
to EHRs and being able to share
information, including electronic
copies and visit summaries for
patients.
• Stage 2 (to be implemented
in 2014 under the proposed

The HHS Office of the National Coordinator for HIT (ONC) issued a companion rule identifying updates to the standards and criteria for the certification of EHR technology. Whereas CMS
has regulatory purview over implementation of the EHR Incentive Program, including requirements for participants, incentives, etc., ONC has regulatory authority over the HIT certification
program, including the certification criteria, standards, and implementation specifications for products used by program participants.
2
Eligible professionals under the Medicare EHR Incentive Program include: (1) a doctor of medicine or osteopathy; (2) a doctor of dental surgery or dental medicine; (3) a doctor of podiatry;
(4) a doctor of optometry; and (5) a chiropractor. Hospital-based eligible professionals are not eligible for incentive payments. An eligible professional is considered hospital-based if 90% or
more of his or her services are performed in a hospital inpatient (Place Of Service code 21) or emergency room (Place Of Service code 23) setting. Only a small minority of anesthesiologists
provide 90% or more of their services on an inpatient basis. Outpatient procedures performed in the hospital or in an ambulatory surgery center are excluded from the 90%.
1
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rule): “meaningful use” focuses
on advanced clinical processes,
including standards such as online
access for patients to their health
information and electronic health
information exchange between
providers.
• Stage 3 (expected to be
implemented
in
2016):
“meaningful use” focuses on
demonstrating that the quality of
health care has been improved.

Stage 2 – Anesthesiologists
and P ain P hysicians M ust
Still Comply
In the Stage 2 NPRM, there were no
proposed changes to the hospital based
eligible professional definition, and thus
most anesthesiologists will continue to fall
within the definition of an EP. Notably,
however, CMS does ask for comment on
situations where EPs who are classified as
hospital-based and working in specialized
hospital units have independently
procured and utilized EHR technology
that is completely distinct from that of
the hospital. The focus of the comments
should be on whether specialized
hospital units are using stand-alone
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EHR technology as opposed to using the
facilities and equipment of the hospital.
This situation could be applicable to
anesthesia groups, especially those that
include pain specialists who have their
own pain clinics where they are using
stand-alone certified EHR technology.

Transitioning From Stage 1 to
Stage 2 Meaningful Use
In the NPRM, CMS proposes a
continuation of the existing paradigm in
which an EP enters the program at Stage 1,
regardless of the year of entry, and spends
two years in each stage before proceeding
to the next.
Importantly, however,
CMS proposes an extension of Stage 1,
giving providers an additional year for
implementation of Stage 2 criteria. Thus,
those EPs who successfully participated
in 2011 will have until 2014 to move
into Stage 2. The reasoning behind this
extension is to allow the needed time
for vendors to develop and providers to
implement certified EHR technology that
can meet the new Stage 2 requirements.
The additional time to achieve Stage 2
objectives is critical given the higher
performance thresholds of Stage 2.
With proposed regulations coming

out now and final regulations expected
this summer, it would have been nearly
impossible for EPs to start Stage 2 by
January 1, 2013. Certainly, this additional
time will give providers the opportunity
to emphasize quality over quantity in
meeting meaningful use objectives.
In Stage 1, EPs are required to meet,
or qualify for an exclusion to, all of the 15
core objectives and 5 out of the 10 menu
measures for a total of 20 objectives. In the
proposed rule, CMS proposes to maintain
the same core and menu measures
structure of meeting or qualifying for an
exclusion of a total of 20 objectives but
increases the number of core objectives
to 17 and requires that EPs meet 3 of the
5 menu objectives. CMS is also proposing
that, beginning in 2014, meeting exclusions
from individual menu set measures will
not reduce the total number of menu set
measures that need to be reported. In other
words, EPs will need to report on 5 of 10
menu set measures, regardless of whether
they qualify for exclusions. However, those
EPs qualifying for more than 5 exclusions
will need to report on all of the menu set
measures that are possible to report as well
as the remaining exclusions.
Almost all of the Stage 1 core and menu
objectives have been retained for Stage 2.
However, multiple Stage 1 objectives have
been combined into more unified Stage 2
objectives, with a subsequent rise in the
measure threshold that providers must
achieve for each objective that has been
retained from Stage 1. According to CMS,
this eliminates unnecessary accounting
and reporting burden for providers by
recognizing that, for providers who have
been Stage 1 meaningful users already,
recording these data in structured form
has become a normal part of their delivery
of health care. Stage 2 follows most
of the existing Stage 1 core and menu
objectives while adding new objectives
for patient access to health information
and increasing expectations for health
Continued on page 6
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Proposed Meaningful Use Stage 2 – What it Means to the
Anesthesia and Pain Communities
Continued from page 5

information exchange and data transfer,
among other changes. Certain areas and
elements in the Stage 2 rule may benefit
EPs aiming for, and currently on the way
to, meaningful use, whereas others may
represent challenges.

Changes to Stage 1

There have been five (5) specific
changes to existing Stage 1 objectives
and measures including computerized
provider order entry (CPOE); vital signs;
test of health information exchange;

e-copy and online access; and public
health objectives. Some of the proposed
changes are optional for EPs beginning
in 2013 and mandatory in 2014 and
beyond. The following chart describes
the changes and their effective dates:

Stage 1 Objective

Proposed Change(s)

Effective

Use CPOE for medication orders directly entered by
any licensed healthcare professional who can enter
orders into the medical record Per State, local and
professional guidelines

Change to denominator: More Than 30% of medication
orders created by the EP during the EHR reporting period
are recorded using CPOE

2013 optional
(can use new measure
as an alternative)

Record and chart changes in vital signs

Change to age limitations: More than 50% of all unique
patients seen by the EP during the EHR reporting period have
blood pressure (for patients age 3 and over only) and height
and weight (for all ages) recorded as structured data

2014+ required

Change to, and splitting up of, exclusions – 4 total: (1) sees
no patients 3 years or older is excluded from recording
blood pressure; (2) believes that all three vital signs of
height, weight, and blood pressure have no relevance to
their scope of practice is excluded from recording them;
(3) believes that height and weight are relevant to their
scope of practice, but blood pressure is not, is excluded
from recording blood pressure; or (4) believes that blood
pressure is relevant to their scope of practice, but height
and weight are not, is excluded from recording height and
weight.

2013 optional
(can use new measure
as an alternative)
2014+ required

Capability to exchange key clinical information (for
example, problem list, medication list, medication
allergies, and diagnostic test results), among providers
of care and patient authorized entities electronically

Deleted

2013+

Provide patients with an electronic copy of their
health information (including diagnostic test results,
problem list, medication lists, medication allergies)
upon request

Replace with the Stage 2 objective and measure: Objective:
Provide patients the ability to view online, download and
transmit their health information within 4 business days of
the information being available to the EP

2014+

Provide patients with timely electronic access to their
health information (including lab results, problem
list, medication lists, medication allergies) within 4
business days of the information being available to
the EP

Measure: More than 50% of all unique patients seen by
the EP during the EHR reporting period are provided timely
(within 4 business days after the information is available
to the EP) online access to their health information subject
to the EP’s discretion to withhold certain information

Capability to submit electronic data to immunization
registries or immunization information systems and
actual submission according to applicable law and
practice

Added clarification: Addition of “except where prohibited”
to the objective regulation text

Capability to submit electronic syndromic surveillance
data to public health agencies and actual submission
according to applicable law and practice

2013+

The Communiqué
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The following table shows the proposed
17 mandatory objectives, measures and
exclusions (where available). Changes from

Stage 1 or new provisions are highlighted.
This table is followed by a table containing
the five menu set objectives.

Stage 2 Objective

Measure(s)

Exclusion(s)

Use CPOE for medication, laboratory, and
radiology orders directly entered by any
licensed healthcare professional who can
enter orders into the medical record per
State, local, and professional guidelines to
create the first record of the order.

More than 60% of medication, laboratory, and
radiology orders created by the EP during
the EHR reporting period are recorded using
CPOE.

Any EP who writes fewer than 100
medication, laboratory, and radiology orders
during the EHR reporting period.

Generate
and
transmit
permissible
prescriptions electronically (eRx).

More than 65% of all permissible prescriptions
written by the EP are compared to at least one
drug formulary and transmitted electronically
using Certified EHR Technology.

Any EP who writes fewer than 100
prescriptions during the EHR reporting period
or does not have a pharmacy within their
organization and there are no pharmacies
that accept electronic prescriptions within
25 miles of the EP’s practice location at the
start of his or her EHR reporting period.

Record all of the following demographics:
(A) Preferred language
(B) Gender
(C) Race
(D) Ethnicity
(E) Date of Birth

More than 80% of all unique patients seen by
the EP during the EHR reporting period have
demographics recorded as structured data.

N/A

Record and chart changes in the following
vital signs:
(A) Height/Length
(B) Weight
(C) Blood pressure (ages 3 and over)
(D) Calculate and display body mass index
(BMI)
(E) Plot and display growth charts for
patients 0-20 years, including BMI

More than 80% of all unique patients seen by
the EP during the EHR reporting period have
blood pressure (for patients age 3 and over
only) and height/length and weight (for all
ages) recorded as structured data

Any EP who:
(A) Sees no patient 3 years or older is
excluded from recording blood pressure
(B) Believes that all 3 vital signs of height/
length, weight, and blood pressure have
no relevance to their scope of practice is
excluded from recording them
(C) Believes that height/length and weight
are relevant to their scope of practice,
but blood pressure is not, is excluded
from recording blood pressure; or
(D) Believes that blood pressure is relevant
to their scope of practice, but height/
length and weight are not, is excluded
form recording height/length and weight

Record smoking status for patients 13 years
old or older

More than 80% of all unique patients 13
years old or older seen by the EP during the
EHR reporting period have smoking status
recorded as structured data

Any EP who sees no patients 13 years old or
older

Use clinical decision support to improve
performance on high priority health conditions

(A) Implement 5 clinical decision support
interventions related to 5 or more
clinical quality measures, if applicable,
at a relevant point in patient care for the
entire EHR reporting period; and,

N/A

(B) The EP has enabled the functionality for
drug-drug and drug-allergy interaction
checks for the entire EHR reporting
period
Continued on page 8
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Proposed Meaningful Use Stage 2 – What it Means to the
Anesthesia and Pain Communities
Continued from page 7

Stage 2 Objective

Measure(s)

Exclusion(s)

Incorporate clinical lab-test results into
Certified EHR Technology as structured data

More than 55% of all clinical lab tests
results ordered by the EP during the EHR
reporting period whose results are either in
a positive/negative or numerical format are
incorporated in Certified EHR Technology as
structured data

Any EP who orders no lab tests whose
results are either in a positive/negative or
numeric format during the EHR reporting
period

Generate lists of patients by specific
conditions to use for quality improvement,
reduction of disparities, research, or
outreach

Generate at least one report listing patients of
the EP with a specific condition

N/A

Use clinically relevant information to identify
patients who should receive reminders for
preventive/follow-up care

More than 10% of all unique patients who
have had an office visit with the EP within the
24 months before the beginning of the EHR
reporting period were sent a reminder, per
patient preference

Any EP who has had no office visits in the
24 months before the beginning of the EHR
reporting period

Provide patients the ability to view online,
download, and transmit their health
information within 4 business days of the
information being available to the EP

(A) More than 50% of all unique patients
seen buy the EP during the EHR
reporting period are provided timely
(available to the patient within 4
business days after the information
is available to the EP) online access
to their health information subject to
the EP’s discretion to withhold certain
information; and,

Any EP who neither orders nor creates any
of the information listed for inclusion as part
of this measure is excluded from both (A)
and (B) measures

(B) More than 10% of all unique patients
seen by the EP during the EHR
reporting period (or their authorized
representatives) view, download or
transmit to a third party their health
information

Any EP that conducts the majority (50%)
or more of his or her patient encounters
in a county that does not have 50% or
more of its housing units with 4Mbps
broadband availability according to the
latest information available from the FCC on
the first day of the EHR reporting period is
excluded from (B)only

Provide clinical summaries for patients for
each office visit

Clinical summaries provided to patients
within 24 hours for more than 50% of office
visits

Any EP who has no office visits during the
EHR reporting period

Use clinically relevant information from
Certified EHR Technology to identify patientspecific education resources and provide
those resources to the patient

Patient-specific
education
resources
identified by Certified EHR Technology are
provided to patients for more than 10% of all
office visits by the EP

Any EP who has no office visits during the
EHR reporting period

The EP who receives a patient from another
setting of care or provider of care or believes
an encounter is relevant should perform
medication reconciliation

The EP performs medication reconciliation for
more than 65% of transitions of care in which
the patient is transitioned into the care of the
EP

Any EP who was not the recipient of any
transitions of care during the EHR reporting
period

The EP who transitions their patient to
another setting of care or provider of care or
refers their patient to another provider of care
should provide summary care record for each
transition of care of referral

The EP that transitions or refers their patient
to another setting of care or provider of care
provides a summary of care record for more
than 65% of transitions of care and referrals
with 10% sent electronically

Any EP who neither transfers a patient
to another setting nor refers a patient to
another provider during the EHR reporting
period

The Communiqué
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Stage 2 Objective

Measure(s)

Exclusion(s)

Capability to submit electronic data to
immunization registries or immunization
information systems except where prohibited,
and in accordance with applicable law and
practice

Successful ongoing submission of electronic
immunization data from Certified EHR
Technology to an immunization registry or
immunization information system for the
entire EHR reporting period

Any EP that meets one or more of the
following criteria:
(A) The EP does not administer any
of the immunizations to any of
the populations for which data
is collected by the jurisdiction’s
immunization registry or immunization
information system during the EHR
reporting period
(B) The EP operates in a jurisdiction for
which no immunization registry or
immunization information system
is capable of receiving electronic
immunization data in the specific
standards required for Certified EHR
Technology at the start of their EHR
reporting period
(C) The EP operates in a jurisdiction for
which no immunization registry or
immunization information system is
capable of accepting the version of
the standard that the EP’s Certified
EHR Technology can send at the start
of their EHR reporting period

Protect electronic health information created
or maintained by the Certified EHR Technology
through the implementation of appropriate
technical capabilities

Conduct or review a security risk analysis
in accordance with the requirements under
45 CFR 164.308(a)(1), including addressing
the encryption/security of data at rest in
accordance with requirements under 45
CFR 164.306(d)(3), and implement security
updates as necessary and correct identified
security deficiencies as part of the EP’s risk
management process

N/A

Use secure electronic messaging to
communicate with patients on relevant health
information

A secure message was sent using the
electronic messaging function of Certified
EHR Technology by more than 10% of unique
patients seen by the EP during the HER
reporting period

Any EP who has no office visits during the
EHR reporting period

Stage 2 Objective

Measure(s)

Exclusion(s)

Imaging results and information are accessible
through Certified EHR Technology

More than 40% of all scans and tests whose
result is one or more images ordered by
the EP during the EHR reporting period
are accessible through Certified EHR
Technology

Any EP who does not perform diagnostic
interpretation of scans or tests whose result
is an image during the EHR reporting period

Record patient family health history as
structured data

More than 20% of all unique patients seen by
the EP during the EHR reporting period have
a structured data entry for one or more firstdegree relatives

Any EP who has no office visits during the
EHR reporting period

Menu Set Objectives:

Continued on page 10
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Proposed Meaningful Use Stage 2 – What it Means to the
Anesthesia and Pain Communities
Continued from page 9

Stage 2 Objective

Measure(s)

Exclusion(s)

Capability to submit electronic syndromic
surveillance data to public health agencies,
except where prohibited, and in accordance
with applicable law and practice

Successful ongoing submission of electronic
syndromic surveillance data from Certified
EHR Technology to a public health agency for
the entire EHR reporting period

Any EP that meets one or more of the
following criteria:
(A) The EP is not in a category of providers
who collect ambulatory syndromic
surveillance information on their
patients during the EHR reporting period
(B) The EP operates in a jurisdiction for
which no public health agency is capable
of receiving electronic syndromic
surveillance data in the specific standards
required for Certified EHR Technology at
the start of their EHR reporting period
(C) The EP operates in a jurisdiction for
which no public health agency is
capable of accepting the version of the
standard that the EP’s Certified EHR
Technology can send at the start of their
EHR reporting period

Capability to identify and report cancer
cases to a State cancer registry, except
where prohibited, and in accordance with
applicable law and practice

Successful ongoing submission of cancer
case information from Certified EHR
Technology to a cancer registry for the entire
EHR reporting period

Any EP who:
(A) Does not diagnose or directly treat
cancer; or
(B) Operates in a jurisdiction for which
no public health agency is capable
of receiving electronic cancer case
information in the specific standards
required for Certified EHR Technology at
the start of their EHR reporting period

Capability to identify and report specific
cases to a specialized registry (other than a
cancer registry), except where prohibited,
and in accordance with applicable law and
practice

Successful ongoing submission of specific
case information from Certified EHR
Technology to a specialized registry for the
entire EHR reporting period

Any EP who:
(A) Does not diagnose or directly treat any
disease associated with a specialized
registry; or
(B) Operates in a jurisdiction for which no
registry is capable of receiving electronic
specific case information in the specific
standards required under Stage 2 at the
beginning of their EHR reporting period

Clinical quality measures
Just as in Stage 1, CMS proposes that
EPs be required to report on 12 specified
clinical quality measures (CQM) in order
to qualify for incentive payments. CMS
proposes, however, to eliminate CQMs
as a meaningful use core objective and
instead make reporting CQMs an inherent
component of the definition of “meaningful
EHR user.” The end result is that CQMs
must still be reported in order for the EP to
qualify as a meaningful EHR user.

For EPs, Stage 2 proposes a set of
clinical quality measures beginning in 2014
that align with the existing quality programs
such as measures for the Physician Quality
Reporting System (PQRS) and the CMS
Shared Savings Program.
A major
burden for providers to date has been the
checkerboard of clinical quality measures
that HHS programs ask providers to report.
Hopefully, private payors will also adopt
these measures for their quality programs
since they will be already incorporated

into certified electronic health records. If
this occurs, it would radically reduce the
complexity and burden of quality reporting
for providers, and thereby increase
clinicians’ focus on improvement.
The Stage 2 changes for clinical quality
measures include an enhanced objective
and associated measure to use clinical
decision support to improve performance
on high-priority conditions. This is a move
from a requirement to use one decision
support “rule” relevant to a specialty or
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a high clinical priority to the use of five
clinical support “interventions” associated
with high-priority health conditions.
There is also a specific requirement to link
each decision support intervention to one
or more of the clinical quality measures
reported on by a provider. Additionally,
the objective to “exchange key clinical
information” from Stage 1 was enhanced
to provide a summary of care when a
patient transitions from, or is referred to,
a healthcare professional. These changes
are intended to enhance the value of the
clinical decision support and data exchange
objectives.
The proposed rule also outlines a
process by which EPs would submit CQM
data electronically after their first year of
Stage 1 participation, which, according
to CMS, is aimed at the goal of reducing
the associated burden of reporting on
quality measures for providers. CMS has
proposed two different approaches of
CQM reporting: aggregate-level electronic
reporting as a group or through existing
quality reporting systems and is soliciting
comments on these approaches.

Payment adjustments
Medicare payment adjustments are
required by statute to take effect in 2015.
CMS proposes that any Medicare EP or
hospital that demonstrates meaningful
use in 2013 would avoid payment
adjustment in 2015. Also, any EP that
first demonstrates meaningful use in 2014
would avoid the penalty if they meet the
attestation requirement by October 1,
2014. This means that the EP must begin
the 90 day EHR reporting period no later
than July 2, 2014.
Notably, CMS is proposing new
exceptions to these payment adjustments.
This proposed rule outlines three
categories of exceptions based on:
• Availability of internet access or
barriers to obtaining IT infrastructure;
• A time-limited exception for newly
practicing EPs who would not
otherwise be able to avoid payment
adjustments;
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• Unforeseen circumstances such
as natural disasters that would be
handled on a case-by-case basis.
EPs would be required to submit an
application to CMS for an exclusion to
apply. The applications would need to be
submitted not later than July 1 of the year
before the payment adjustment year.
CMS is also soliciting comments
on additional criteria for exceptions.
Most important to specialists such as
anesthesiologists,
CMS
specifically
discussed the possibility that the
combination of three barriers that are
common to the specialties could constitute
a significant hardship. The three barriers
include:

There is a 60-day public comment
period, until May 7, 2012, which the
Anesthesia Community would be well
served to aggressively continue in its
efforts to convince CMS that they should
be excluded from the meaningful use
requirements and payment adjustments.
Comments can be made at www.
regulations.gov. ABC will be submitting
a letter. The importance of the comment
period cannot be stressed enough as the
general consensus is that the final rule,
expected to be released this summer,
is likely to mirror, in large part, the
proposed rule.

• Lack of direct interaction with
patients;
• Lack of need for follow-up care for
patients; and
• Lack of control over the availability of
Certified EHR Technology.
Abby Pendleton

CMS made it a point that they do not
believe that any one of these barriers taken
independently constitutes a significant
hardship but considered whether any
specialty may nearly uniformly face all
three barriers. Clearly, this is an excellent
opportunity for the anesthesia community
to convince CMS during the comment
period that this exclusion should apply, in
large part, to anesthesiologists.

Conclusion
Pursuant to the Stage 1 final rule and
the proposed Stage 2 rule, the majority
of anesthesiologists and pain physicians
will fall within the definition of an EP
and, as such, must either demonstrate
they are a meaningful user of Certified
EHR Technology or face Medicare
payment adjustments starting in 2015.
In the Stage 2 NPRM, CMS did open the
door, ever so slightly, for specialists to
make their case that they should not be
included in the Medicare and Medicaid
EHR Incentive Programs or be subject to
the payment adjustments.

Stephanie Ottenwess

Abby Pendleton, Esq., is a founding partner
of The Health Law Partners, P.C. and has
been practicing healthcare law since 1996.
She regularly provides counsel to healthcare
providers and organizations in a number
of areas, including but not limited to:
compliance, Recovery Audit Contractors
(“RAC”), Medicare and other payor audits,
fraud and abuse, reimbursement matters,
and HIPAA Privacy and Security, and
physician staff privilege and licensure
matters. Ms. Pendleton also specializes
in legal issues impacting billing and
management companies, anesthesia and pain
management providers, hospice providers
and mental health agencies. Contact her at
(248) 996-8510 or apendleton@thehlp.com.
Stephanie Ottenwess is a partner of The
Health Law Partners, P.C. where she practices
healthcare law representing providers and
suppliers in healthcare litigation, providing
counsel regarding fraud and abuse,
compliance and reimbursement matters; and
is consulted by both healthcare facilities and
practice groups for her critical evaluation
of any issue affecting risk management,
including EHR adoption. Contact her at
(248) 996-8510 or sottenwess@thehlp.com.
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The AQI: Present and Future
Continued from page 3

surgical case types, and providers. At
the highest level, data from NACOR
allows the practice to understand its own
performance and track it over time. At
a more granular level, access to this data
TABLE 1
Practice Module
Providers by type (MD, DO,
Resident, CRNA, SRNA, AA,
Other(for locum tenens))

allows practice managers and researchers
to find information specific to whatever
administrative, business, quality or
scientific questions are most relevant to
them. This might include the average

duration for a particular kind of case,
the difference in postoperative nausea
and vomiting between inpatients and
outpatients, or the number of cases done
per provider per month at a new facility.

“Data map” for a typical NACOR practice report
Patient Module
Patient age

Case Module

Outcomes Module

Cases by month by facility

Measure Categories
Mortality: patient death (excluding patients
presenting for organ harvesting)
Major: serious adverse events, actual
patient harm or significant risk
Minor: minor adverse events (without long
term impact)
Administrative: case cancellations,
extended PACU, unexpected admissions
PQRS: CMS-defined process of care
measures: antibiotics, CVL insertion, PACU
normothermia

Provider table

Patient gender

Filters: ASA member, FTE status,
type, board certification, gender

Cases by provider by month
Filters: facility, date (year/
month)

Measure Events
Events by ASA physical status
Events over time and rate
Filter: outcome
Events by facility
Events by provider by outcome
PONV by facility

Physician age

Patient ASA physical status

Cases by anesthesia type

Physician gender

Patient gender and ASA
physical status

Cases by number by
procedure (CPT codes,
duration)

Physician FTE

Patient age, gender and ASA
physical status

Cases by procedure by
facility
Filter: CPT code

Physician tenure in practice
Physician ASA membership
status
Practice source of income %
(hospital or surgeon contract)
Practice fee for service %
Government
Private
Self Pay

Patient table (by facility, gender,
ASA physical status, age)
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AIRS
A second AQI registry, launched
in October 2011, is the Anesthesia
Incident Reporting System, or AIRS.
This is a national collection of unusual
occurrences, near misses, and serious
adverse events, collected confidentially
direct from the bedside. Any anesthesia
provider can contribute to AIRS, simply
by accessing the website at www.aqiairs.
org.
Reporting to AIRS is legally
protected from discovery by the AQI’s
status as a federally-designated Patient
Safety Organization. Aggregated data
from AIRS is used to identify emerging
risks to patient safety at an earlier point
in time than traditional mechanisms such
as FDA surveillance or the Anesthesia
Closed Claims project. Aggregation of
rare events nationwide will provide early
warning of new risks, and a mechanism
for addressing them.
De-identified
cases from AIRS provide teaching
material for a regular column in the
ASA NEWSLETTER, a national-level
morbidity and mortality conference
that allows the many to learn from the
experience of the few.

MOCA-PPAI
The newest AQI project is our
partnership with ASA to create interactive
modules for the Maintenance of
Certification in Anesthesiology (MOCA)
Practice Performance Assessment and
Improvement (PPAI) requirements.
Every participant in MOCA now has
to make an assessment of their own
practice – including clinical data from
real patients – demonstrating a quality
management problem that they have
measured, addressed with new policies
or practice, and then re-measured. The
ASA modules will provide an easy-touse format for doing this, focusing on the
clinical issues that face us every day, such
as monitoring in patients with sleep apnea
or perioperative management of blood
sugar. The AQI is providing a registry to
collect and protect the clinical data entered
by MOCA participants, and a reporting
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feature that will make it easy to document
comparisons to national benchmarks and
improvement in outcomes over time.
For anesthesiologists in practices that
participate in NACOR, the AQI will go
a step further. We will soon be piloting
a voluntary program that helps providers
identify the cases they need to collect for
their MOCA-PPAI project. In the long
run this system will even auto-populate
much of the required data.

Pain
Helping anesthesiologists in pain
management practice keep track of their
long-term outcomes is an important future
goal of the AQI. This is a substantially
different challenge than collecting data
from perioperative care, which consists
of easily defined events. Instead, pain
management is a dynamic process that
may extend over many years. Fewer
standard definitions exist for good and bad
outcomes, and electronic health records in
this area are less sophisticated than in the
operating room. Working with experts
from the American Society for Regional
Anesthesia and Pain Management (ASRA)
we have laid out a template for data and
definitions. The challenge now is to build
those into existing EHRs in such a way that
the data can be periodically transferred to
the AQI without creating an undue burden
of reporting for individual clinicians.

Research
Comparative Effectiveness Research
(CER), defined as assessment of
medications and techniques in a realworld practice setting, is increasingly
recognized as an important approach
to expanding scientific knowledge.
This is because the artificial conditions
of a highly-controlled prospective
randomized clinical trial (RCT) may not
adequately represent the real patients
who will be exposed to a new product,
creating the potential for unanticipated
consequences once the product is
approved for use. Further, the cost of
performing a good RCT makes including

large numbers of patients prohibitively
expensive. In a very safe specialty such
as anesthesiology, traditional scientific
approaches will not have the statistical
power to identify rare complications,
or to show differences in safety between
different approaches. In CER very large
sets of data — such as those collected
in NACOR — are analyzed to identify
outcome differences resulting from
common practice decisions in which
there is natural variability in approach
(e.g. the choice between regional and
general anesthesia for lower-extremity
orthopedic procedures). Other research
topics of interest might be the rate of
anaphylaxis to anesthetic drugs, the
variation in surgical time associated with
resident training, or the impact of quality
management feedback on the occurrence
of postoperative nausea and vomiting. The
development of sophisticated statistical
methodology for risk adjustment and
propensity scoring has made it possible to
advance scientific knowledge through the
retrospective study of large clinical data
sets. The AQI is positioned to facilitate
this kind of research, and is actively
seeking collaborators for future projects.
The AQI is growing rapidly in both
size and scope, and is collecting more
clinical practice information ever day. The
challenge of the future is to turn this data
into improvements in our practice that
lead to better outcomes for our patients.
We want your data, we want your ideas
for reporting and research, and most of
all we want your participation. You can
learn more about the AQI at our website:
www.aqihq.org.

Richard P. Dutton,
MD, MBA is Visiting
Professor of Anesthesiology, University of
Maryland School of
Medicine and AQI
Executive Director.
To contact Dr. Dutton or the AQI, visit
www.aqihq.org
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Planning for Payor Negotiations
Arne Pedersen, MBA, FACMPE
Director of Client Services, ABC
Every year, the time comes to begin
looking at one or a set of payor contracts.
A multitude of questions abound
regarding appropriate rates, term length,
and whether or not to participate or stay
on panel. These are all good questions
to raise. But are these the only questions
to ask? This article seeks to explore the
value of planning for payor negotiations.
As a backdrop to the planning, it
is important to remember the value of
strategic planning as described by Sun
Tzu:
The general who wins a battle makes
many calculations in his temple
where the battle is fought. The general
who loses a battle makes but few
calculations beforehand. Thus do
many calculations lead to victory,
and few calculations to defeat: how
much more no calculation at all! It
is by attention to this point that I can
foresee who is likely to win or lose.1
The point is primarily to ensure that
a group can position itself for the best
value in a given payor contract. There
is an old saying in contract negotiations,
“Everything is negotiable.”
This is
important to keep in mind when planning
for payor negotiations.
Finally, the
approach to planning is also important.
This should represent the consistent
methodology to make decisions for the
group. Two good examples include the
McKinsey strategic problem-solving
model 2 and the decision-making model
found in Pedersen’s book, Lead with
Intent 3.
1
2

3

Sun Tzu, The Art of War,
Rasiel, Ethan M. and Paul N. Friga, The McKinsey Mind,
McGraw-Hill 2001, pp. xv-xvii
Pedersen, Arne, Lead with Intent, IBJ 2007, pp. 73-74

A general plan for negotiations
follows along a path similar to the
following stages of negotiations:

Identify Research Options Execution

Identify
In reviewing a contract for
negotiations, it is important to understand
what the main issues are for the group.
This lays the groundwork for the research
and ultimately, the group’s contractual
objectives. Secondly, it is very important
to note the termination provision of the
current contract. There are times when
it makes sense to terminate before the
group negotiates. There are several issues
to be brought up in the Identify phase
including money, claims submission time,
term and termination provisions, conflict
resolution provision, and audit provisions
to name a few. Again, focusing on the
critical issues for the group will drive the
process and ultimately the final deal.

Intuitively, the conversion factor is
a big deal for most groups. This is the
one part of the money that impacts a
greater percent of anesthesia providers.
Another area of money to focus on is the
OB rate. It depends upon the practice if
this is of major importance or not. The
area demographics will drive that. There
are schools of thought on OB rates. One
focuses OB on a flat rate while the other
is base plus time, with a cap. Again, the
group needs to identify what makes sense
for them. The last area of money is the flat
fee schedule. The flat fees impact chronic
pain practices primarily as well as nerve
blocks (femoral and sciatic), arterial lines,
CVP, TEE, and Swan-Ganz catheters to
name a few.
The language of the contracts tends
to go largely unnoticed by groups. There
are some specific areas that might be
of interest such as claims submission
time, term of the contract including
renewals, termination provisions, conflict
resolution, how under and over payments
are handled, and audits in particular.
Again, a review of the practice will help to
identify the areas of importance. When
it comes to contractual language, it is a
good idea to have outside counsel to help
review and negotiate as necessary.

Research
All good decisions and negotiations
begin with research. The first step of
identification is important because
it drives the focus on gathering the
data points for the negotiations. It is
important to understand the size and
scope of the practice as well as the yield
per unit and case. With the growing
trend of high deductible health plans,
you should analyze payments from the
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health plan only, not the patient portion.
This will determine the actual yield
from the payor. While deductibles and
co-payments are a growing part of the
financing of healthcare, this article is not
going to focus on them. A separate article
will better serve that purpose.
Another aspect of research is the
review of the practice. This includes the
internal business process for getting the
finalized anesthesia records from the
facility to the billing office or company
and ultimately to the payor for payment.
Take the time during the research phase
to audit both the payor and the practice
to understand the working relationship
better. This will help when working on
the mutual trust required in negotiations.
One final point to make in the
research phase is how the data is pulled
and prepared for presentation. It is
important to help to make the case, or
argument, for an increase.

Options
From the findings in the research
phase, it is time to develop the options
for the negotiations. One critical error
made in negotiations is the definition
of the pie. Is it set in stone, or is there
way to recast it? In Getting to Yes, Fisher
and Ury discuss the concept of inventing
options.4 While planning for the actual
negotiations, ask questions and look
for ways to brainstorm on mutual gain
between the parties. Decide exactly what
the practice needs and wants. There is
a difference between the two and the
distinction should become perfectly clear
during the course of negotiations.
Another item to consider in this
phase is the contractual language. In
particular, this is the time decide which
provisions match the actual business
functions of the relationship and which
Fisher, Roger and William Ury, Getting to Yes, Penguin
Books 1991, pp. 57-80
Id., pp. 18-19
6
Id., pp. 147-148
4

5
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do not. It is also important to note that
many payors put their updates and
provider manuals online and expect
participating providers to read them (or
not to read them, but to sign anyway).
Recalling our earlier suggestion to engage
legal counsel regarding language, that
professional will now be able to help the
group with the contract and the trends
of a particular payor especially if that
legal counsel works with other anesthesia
groups in the area.
The final aspect of this phase is the
decision on roles. This includes who will
participate in the negotiations as well as
what role the person will play.

Execution
With all of the planning completed,
the group is now prepared to begin
negotiations. One of the key tenets
to negotiation is building trust.5 An
easy approach to starting correctly is
to meet and talk about the impending
negotiations and act cordially with one
another. In the first meeting, it is also
good strategy to present the group’s case
for the opening offer. Building the case
might rely on national and regional data
from the ASA on commercial payment

rates. It might also include any quality
measurement efforts in which the group
is engaged. It is important to leverage
available information to help build the
case. The opening offer comes at the
end of the case building. The payor
representatives will guard their reaction
to the presentation and offer. Realize that
they do come in prepared as well.
During the early phase of the
negotiations, it is not unusual to have
several different counter-offers.
In
addition, look at the pie. Is it set in size or
can it grow? How else can the parties slice
up the pie for their mutual benefit? Does
a group have to accept a standard type of
offer? Or, can that offer be more creative?
The planning phase has already provided
the base line that the group will accept.
Once an offer is accepted, it is
time to celebrate. It is easy to overlook
celebration if there has been an adversarial
relationship. However, it is important
because of the emotional investment
made prior to, during, and after the
negotiations. It helps both parties to
celebrate a win. In the end, the contract
must be a win for both parties or it is not
a winning contract.6

Arne Pedersen, MBA,
FACMPE, serves as
Director of Client
Services for ABC.
He is a Fellow of the
American College of
Medical Practice Executives. His distinguished background
includes serving as a former Anesthesia
Group Administrator, an expert on leadership, and a Bronze Star Medal recipient
from the Persian Gulf War. Mr. Pedersen
authored the book, “Lead with Intent” a
comprehensive, yet practical leadership
bible with a vision of training leaders. Mr.
Pedersen serves an adjunct professor at
the University of Notre Dame in the Executive Education Certificate Program and
teaching Performance Management.
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Anesthesiologists Should
Beware of HIPAA Audits
Neda Mirafzali, Esq.
Clark Hill, PLC, Birmingham, MI

The acronym “HIPAA” has become
a household name since the enactment
of the Health Information Portability and
Accountability Act of 1996, which, among
other things, established rules for protecting
and securing patients’ health information.
In fact, it is not uncommon to hear about
breaches of patient information costing
healthcare providers and suppliers six and
seven figure civil monetary penalties or
settlements. Typically, such settlements and
penalties have arisen out of patient complaints
that the privacy of their protected health
information (PHI) has been compromised.
However, beginning November 2011, patient
complaints will not be the only way in which
the Department of Health and Human
Services (HHS) Office of Civil Rights (OCR)
will learn about non-compliant entities.
Section 13411 of the American Recovery
and Reinvestment Act of 2009, which
established the Health Information Technology
for Economic and Clinical Health (HITECH)
Act, requires the Secretary of HHS to “provide
for periodic audits to ensure that covered
entities and business associates” comply with
the requirements of the HIPAA Privacy Rule,
Security Rule and Breach Notification Rule
(collectively, the HIPAA Rules). To achieve
this end, the OCR has engaged, under a $9.2
million contract, KPMG, LLC (KPMG) to
conduct performance audits of covered entities
in the form of a pilot audit program. The pilot
will include up to 150 audits of covered entities
to ensure compliance with HIPPA. The pilot
program will conclude in December of this
year.

Who Will be Audited
During this pilot program, covered
entities of all sizes will be audited. According
to the OCR, it “will audit as wide a range of
types and sizes of covered entities as possible;

notification letter will be a request for
documentation evidencing their HIPAA
privacy and security compliance efforts.
The OCR provided a sample notification
letter on its website.1 Included in the sample
letter is the following language briefly
advising the audited covered entity of what to
expect:

covered individual and organizational
providers of health services, health plans
of all sizes and functions, and health care
clearinghouses may all be considered for an
audit.” Business associates will not be audited
during the pilot, but will be included in future
audits. A covered entity is defined as (i) a
health plan, (ii) a healthcare clearinghouse,
or (iii) a healthcare provider transmitting
any health information in electronic form.
As such, anesthesiologists, anesthesia
groups, CRNAs, ambulatory surgery centers,
physician offices and clinics electronically
transmitting any health information are
eligible to be audited by the OCR.

What Audited Entities Can
Expect
Although the OCR will begin with
roughly twenty (20) audits to test and finalize
the audit protocols, audited entities can
expect the HIPAA audits to include a request
for documentation, an on-site field visit and
a report. Initially, the OCR is using the audit
process to detect compliance with the HIPAA
Rules and identify best practices, and to
discover compliance risks and vulnerabilities.
Step 1: Notification Letter
The OCR will send entities written
notification letters. Included in the

In the attached letter, KPMG LLP
requests certain information be provided
by you in order to facilitate the audit
process. Additionally, they provide
contact information for the audit firm
personnel responsible for conducting the
audit. Please recognize that KPMG LLP is
requesting and reviewing these documents
solely as a contractor to OCR and on its
behalf and pursuant to its audit authority.
This letter serves to notify you that the
audit shall begin within the next 30 to
90 calendar days from the date of this
letter. The results of the audit firm’s work,
including your management’s written
response to any reportable findings will be
presented in a final report to OCR.
Audited entities will have ten (10)
business days in which to provide the
requested documentation.
Step 2: Receipt and Review of Documentation
and Planning Field Work
After KPMG receives the requested
documentation from the audited entities,
it will review the documentation and begin
planning the audit field work—the on-site
visit to the audited entity. Following KPMG’s
review, audited entities should expect KPMG
to notify them within thirty (30) to ninety
(90) days prior to the on-site visit.
1

http://www.hhs.gov/ocr/privacy/hipaa/enforcement/
audit/sample-ocr_notification_ltr.pdf
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Step 3: On-Site Visit
KPMG will send auditors to conduct
on-site field work of the audited entities.
Audited entities can expect the field work
to span between three (3) to ten (10) days,
depending on the size of the entity, the
complexity of the audit and the auditor’s
need to access information and personnel.
The on-site field work will include interviews
with the covered entity’s leadership (e.g., the
compliance officer, legal counsel, health
information manager, medical records
director, etc.), examination of the physical
space and operations, consistency of the
entity’s practice with its stated policies and
observation of the entity’s compliance with
the HIPAA Rules.
Step 4: Draft Audit Report
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• A review and description of each audit
finding, which should include the
following:
– Condition: The defect or noncompliant status observed by the
auditor, and evidence of each defect
or non-compliant status;
– Criteria: A clear demonstration that
each negative finding is a potential
violation of the HIPAA Rules,
including a citation to the specific
rule that is potentially violated;
– Cause: The reason why the condition
exists, including an identification of
the supporting documentation used
to determine such cause;
– Effect: The risk or non-compliant
status that results from the auditor’s
finding;
– Recommendations for the audited
entity to address each finding; and
– Corrective actions taken by the
audited entity, if any;

Within twenty (20) to thirty (30) days
following the auditor’s on-site review of the
audited covered entities, the auditor will
prepare a draft audit report of its findings. The
draft audit report will include information
regarding the timeline and methodology
of the audit, the best practices noted by the
auditor, and any other information and data
collected by the auditor. The draft audit report
will also include specific recommendations
to the covered entity to address compliance
problems identified during the audit.

Audited entities can expect the auditor
to take up to thirty (30) business days to
submit its final audit report to the OCR.

Step 5: Review of the Draft Audit Report

What Anesthesiologists Can Do

After receipt of the draft audit report
from the auditor, audited entities will have ten
(10) business days to review the draft audit
report and provide the auditor their written
comments, concerns and corrective actions
taken to address any potential violations of
the HIPAA Rules.

While the OCR is conducting a
limited number of audits during this year,
anesthesiologists generally are not exempt
from inclusion in this pilot program. This
pilot period provides anesthesiologists and
anesthesia groups with an opportunity to
establish HIPAA compliance policies or to
revisit existing ones. For those entities that
have not had their policies updated recently,
this may serve as a good opportunity to have
their policies reviewed and updated as well as
internally reviewing compliance with their
own policies. Moreover, this may be a prime
time for anesthesiologists, anesthesia groups
and their staff to be trained or re-trained
on HIPAA, the necessary requirements
for compliance with the HIPAA Rules and
consequences for breaching the HIPAA rules.
Anesthesiologists
should
also
familiarize themselves with new risks

Step 6: Final Audit Report
The auditor will revise its draft audit
report and submit a final audit report to the
OCR. Final audit reports must include the
following information:
• Identification and description of the
audited entity, including the entity’s
full name, address, EIN, and contact
person;
• The methods used by the auditor to
conduct the audit;

• Acknowledgement of any best
practice(s) or success(es) of the
audited entity; and
• The auditor’s overall conclusion.

and vulnerabilities for breaches of patient
information. For instance, one such new
risk or vulnerability includes the appearance
of patient information on social media
sites. Anesthesiologists should familiarize
themselves with the implication of social
media sites and should educate their staff
on the proper and improper use of social
media in a professional healthcare setting.
Another example of increased vulnerability is
the use of portable storage (e.g., a flash drive
or a thumb drive, laptops, etc.) devices to
transport unencrypted patient information.
Most breaches of patient information are
unintentional. As such, anesthesiologists
should be aware of existing and emerging
risks and take measures to guard against such
risks.
Lastly, anesthesiologists can expect HHS
to issue new rules on breach notification this
year, finalizing its Interim Final Rule issued
in August 2009. Anesthesiologists should
ensure that the new rules are incorporated
into their compliance policies.

Conclusion
Most anesthesiologists will not be
audited during this year; however, those that
are can expect a request for information, an
on-site visit and an audit report of the findings.
Regardless of whether an anesthesiologist
is audited, all anesthesiologists should take
this opportunity to dust off their HIPAA
compliance policies and ensure they reflect
the most updated regulations that have been
issued.
Neda
Mirafzali,
Esq. is an associate with Clark Hill,
PLC in the firm’s
Birmingham, MI office. Ms. Mirafzali
practices in all areas
of health care law,
assisting clients with
transactional and corporate matters; representing providers and suppliers in health
care litigation matters; providing counsel
regarding compliance and reimbursement
matters; and representing providers and
suppliers in third party payor audit appeals.
She can be reached at (248) 988-5884 or at
nmirafzali@clarkhill.com.
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Knowledge is Power: Why
Anesthesiologists Need to
Capture, Analyze and Use Data
Franc Galinanes
Senior Director of North American Partners in Anesthesia
Member-at-Large, Anesthesia Administration Assembly Leadership Committee
Medical Group Management Association
While the eventual fate of the Patient
Protection Affordable Care Act (PPACA)
will be decided in the near future, by either
the Supreme Court or the next Congress
and Administration, what is not open
for debate is that healthcare has changed.
As the business of medicine evolves to
accommodate the changes called for in
the healthcare reform laws, so should
anesthesiologists anticipate their place in
the new environment.
The physician group that is able to
make informed decisions will be best
positioned to evolve and thrive in this era of
change. Just like the old Saturday morning
cartoon said, “Knowledge Is Power”; by
gathering, understanding and responding
to information, anesthesiologists can be
certain to meet the needs of their clients
and proactively position themselves as a
catalyst for change.
One way of taking that proactive step
is to use data to help shine a light on the
inner workings of your anesthesia practice.
It’s been said that the only things that get
improved are the things that get measured.
Using data, benchmarking and deriving
best standards are proven tools that can help
you improve performance and accomplish
the goals of your organization. This article
will discuss the types of information you
can look at, some methods of collecting the
data and how you can use that information
to assess trends and meet the needs of your
practice and its customers.

Where to Start
As you begin the process of gathering

data, the first step you should take is to
define exactly what you want to measure.
It can be easy to get lost in a sea of
numbers, figures and trends; deciding
which have the greatest impact on your
practice is key. You should decide on what
the most important clinical and business
goals of your practice are and then focus
on what factors can help you achieve
those goals and begin to measure them.
There are many ways you can collect
your data, much of which will become
easier with an Anesthesia Information
Management Systems (AIMS). However,
until your hospital installs an AIMS,
and you have effectively built a bridge to
your practice management company or
billing system, you will need to dedicate
significant manual resources to gather
and compile the data. There are a number
of tablets and PC based products on the
market that can help to automate part

of the process and all options should be
considered.
Data gathered over a long period of
time, for a large numbers of providers
and patient encounters will lead to a
significant database which can be queried.
Once you have that database, you can
use a computer program as simple as
Microsoft Excel or as complex as a robust
Business Intelligence system to slice, dice
and understand your data.
Having a strong core team of analytical
minds looking at your information is the
best way to make heads or tails of what
trends and information your data is telling
you. Comparing your clinical data against
one of the national anesthesia-specific
Patient Safety Organizations (from either
the Anesthesia Business Group or the
AQI) can provide insight for your clinical
outcomes data, while measuring against
MGMA norms for your business results has
long been the industry standard-bearer.

How Data Helps
As I said in my article published in the
Summer 2011 issue of the Communique,
Anesthesia: The Increasing Consolidation of
our Industry, the days of anesthesiologists as
passive participants in a hospital are over. In
order to thrive, anesthesiologists must take
a leadership position within their hospital,
anticipate patient and surgeon needs and
continue to demonstrate additional value
outside of the operating room.
Anesthesiologists must align their
goals with their hospitals and surgeons,
while concurrently keeping their practice’s
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bottom line in mind. There are a limitless
number of areas that physicians can use
data to meet these goals; here are some
which are key in 2012:
Accountable Care, Shared Savings
& the Surgical Home – As the first
rounds of Pioneer ACOs begin their
efforts to more closely integrate
health care and reduce costs, the
need for anesthesia to take a lead
role in the new innovations made
possible under PPACA is clear. The
need for anesthesia to become the
“Perioperative Leader” in the hospital
to quarterback surgical care is greater
now more than ever.
Utilizing information you’ve gathered
on the patient care experience before,
during, and after surgery will help
anesthesiologists seize the leadership
mantle and provide the insight that’s
needed to work closely in ACOs
and other programs. Measuring
clinical outcomes, helping to reduce
re-admissions, and finding ways to
increase efficiency will enable you to
succeed.
Responding to New Service Requests
– As procedures and cases move
further outside the “four walls” of
the hospital, anesthesiologists are
being asked to provide services in
areas historically not covered by
anesthesia departments.
Services
such as interventional radiology,
electrophysiology, gastroenterology
labs, and cardiac catheterization labs
are increasingly becoming regularly
staffed anesthetizing locations.
If you’re able to analyze the data
from past experience in these areas
(such as average case length, room
turnover, average units per case,
cases per day, and typical start/end
times for the service), you will be
able to respond to service requests
in an informed manner which will
meet the needs of the surgeon and
the hospital. If you’ve done your
analysis correctly and respond
in the most appropriate manner,
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this should also lead to additional,
profitable cases for your anesthesia
group.
Practitioner Reviews – The increasing
regulations of hospital accreditation
are having a cascading effect on
physicians at the hospital. The Joint
Commission’s
requirements
for
practitioner review are a specific
area where data will help today’s
anesthesiologist. Focused Professional
Practice Evaluations and Ongoing
Professional Practice Evaluations
(FPPE/OPPE) standards require that
each clinician be reviewed regularly
to ensure the ability to meet their
medical staff privileges.
As you build your database of
clinical outcomes, the ability to
review the clinicians on your team
becomes much more focused,
intuitive and easier. You will be
able to compare the outcomes one
clinician has against peers within
your group, monitor how often they
have performed certain procedures
(fiber-optic intubations, lines) and
to make sure they are maintaining
their skill set so that the FPPE/
OPPE standard is met. You can
then build a dashboard to review the
performance of each member of your
group on regular basis, establish best
practices and improve the overall
performance of your department.
Last, certainly not least….Providing
Better Patient Care – Sometimes the
most obvious things can be overlooked
when you consider the broader picture;
the forest for the trees. The first thing
that can, and should, be improved
when using data is making sure that the
information leads to better patient care,
either directly or indirectly. Regularly
reviewing outcomes to look for trends,
tracking critical events and putting in
place process improvement protocols
will help you make improvements in
patient care.
If you’re able to successfully track and
improve all the above, it’s the patient

who will benefit most of all. Through
clinicians who are more skilled
because they keep their skills up to
date, clinical protocols which address
patient needs, anesthesia care for
services that never had it before and
an anesthesia group that is working
with its hospitals and surgeons to
reduce the cost of healthcare.

What Comes Next
Building a database, analyzing and
using your data should not be a one off
project. After you’ve decided what to
look for, figured out how to measure
it and analyzed the data, you need to
improve your processes to make sure the
change you want actually occurs. Once
improvements have been demonstrated
you need to establish a control mechanism
to keep your improved standards from
drifting back to their historical norms. A
revision to the mean is a natural tendency,
working to retain improvements and
establishing a healthy dissatisfaction with
“good enough” will help your group stay
ahead of the curve.
The topics that you’ve decided to
measure and improve this year will not
be the same issues you need to manage
next year – always be on the lookout for
areas of improvement. If you’re cognizant
of changes within and outside of your
hospital, your anesthesia practice will
be able to meet the continuing needs
of your hospital, its surgeons and, most
importantly, your patients and will be able
to thrive in whatever changes healthcare
will experience in the future.

Franc Galinanes is
a Senior Director at
North American Partners in Anesthesia, a
national Anesthesia
Management Company and also serves
as a Member at Large
on the MGMA Anesthesia Administration Assembly (AAA)
Executive Committee. He can be reached at
fgalinanes@NAPAanesthesia.com.
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April 15-18, 2012

Medical Group Management Association
2012 Anesthesia Administration Assembly Conference
California Society of Anesthesiologists
2012 Annual Meeting
2012 ASA Legislative Conference
Campaign 2012: ASA Signifies Advocacy
Anesthesia Billing & Practice Management
Seminar 2012

Westin Kierland Resort and Spa
Scottsdale, AZ
Ritz-Carlton Hotel
Laguna Niguel, CA
J.W. Marriott Hotel
Washington, D.C.
Caesars Palace,
Las Vegas, NV

www.mgma.com/aaa2012

Advance Techniques for Acute and Chronic Pain
Management
Ambulatory Surgery Center Association 2012

Motor City Casino Hotel
Detroit, MI
Gaylord Texan Hotel and
Convention Center
Dallas, TX
Scottsdale Resort and
Conference Center
Scottsdale, AZ
The Breakers Resort and Spa
Palm Beach, FL
The Grove Hotel
Boise, ID
Mandalay Bay Resort and
Convention Center
Las Vegas, NV
The Ritz-Carlton Lodge,
Reynolds Plantation
Greensboro, GA
Hyatt Hill Country Resort
San Antonio, TX

April 19-22, 2012
April 30-May 2, 2012
May 4-6, 2012
May 4-6, 2012
May 9-12, 2012
May 18-20, 2012

Arizona Society of Anesthesiologists
Annual Meeting

June 8-10, 2012

Florida Society of Anesthesiologists
Annual Meeting
Idaho Society of Anesthesiologists
Annual Meeting
Healthcare Financial Management Association
ANI: The Healthcare Finance Conference

June 23, 2012
June 23-28, 2012
June 20-22, 2012

Georgia Society of Anesthesiologists
2012 Summer Meeting

September 8-9, 2012

Texas Society of Anesthesiologists
2012 Annual Meeting

Follow Us
Like Us
Connect With Us
Add Us to Your Circles
Connect with ABC here:
http://www.anesthesiallc.com/
industry-info/social-media

http://www.csahq.org/up-more.
php?idx=47
www.asawash.org
http://www.certain.com/system/
profile/web/index.cfm?PKwebID=0
x28268324b1&varPage=hotel
info@anesthesiallc.com
http://www.ascaconnect.org/
conference/Conference/Home/
www.az-anes.org
http://fsahq.org/
Sheri Sass [sherisass@gmail.com]
http://www.hfmaconference.org/
\\sql1\marketing\Conventions &
Events\GSA\GSA 2012\GSA 2012
Exhibitor Info.mht
http://www.tsa.org/

ABC offers The Communiqué in electronic format
Anesthesia Business Consultants, LLC (ABC) is happy to provide The Communiqué electronically as well as
the regular printed version. The Communiqué continues to feature articles focusing on the latest hot topics for
anesthesiologists, nurse anesthetists, pain management specialists and anesthesia practice administrators.
We look forward to providing you with many more years of compliance, coding and practice management news
through The Communiqué and our weekly e-mail alerts. Please log on to ABC’s web site at www.anesthesiallc.com
and click the link to view the electronic version of The Communiqué online. To be put on the automated email
notification list, please send your email address to info@anesthesiallc.com.

