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The anesthesia business, regardless 
of whether one chooses to define it as 
the practice of medicine, nursing, or 
some hybrid, is in the midst of upheaval. 
Increasing market consolidation, mergers, 
acquisitions and introduction of private 
equity funding have made the business 
of managing anesthesia delivery services 
increasingly complex. Bear in mind that 
delivering anesthesia and managing the 
delivery of anesthesia services are two 
very different things.

Our unparalleled improvements in 
patient safety, quality, and, ultimately, 
morbidity and mortality make us justifi-
ably proud of the specialty’s success and 
the envy of the rest of health care. One 
would think that this remarkable history 
of clinical success would provide stability 
for the business side of anesthesia prac-
tice. After all, the clinical product that 
we provide is orders of magnitude safer 

than when I entered the specialty 25 years 
ago. If anything, however, I believe our 
advances have actually laid the founda-
tion for the rapid changes that we are 
seeing in the finance and management 
sides of the anesthesia business. This 
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anesthesia Cliffhangers anD reprieves
 Over the New Year holiday, Congress 
finally passed legislation to stop the U.S. 
economy from going over the fiscal cliff.  
The new law included a temporary reprieve 
from the 26.5 percent cut provided for by the 
Medicare Sustainable Growth Rate (SGR) 
formula.  There will be no SGR reduction 
throughout 2013—a development that lets us 
all breathe a deep sigh of relief, even though 
the formula itself, and its future depredations, 
are still in the law.  Medicare payments to 
physicians and hospitals are not inviolate for 
the coming year, it must be noted: automatic 
two-percent reductions will hit Medicare as 
part of the “sequestration” process just two 
months from now if Congress and the White 
House do not reach another deal.
 For many anesthesia practices, the run-
up to negotiations with hospitals and payers 
is a cliffhanger—indeed, even contemplating 
future negotiations often feels precarious.   
Last year, one of the national anesthesia 
practice management companies (APMCs) 
acquired no fewer than eight independent and 
largely successful anesthesia practices. Other 
APMCs were just as busy. Consolidation in 
the health care industry, combined with the 
shift from paying for procedures to paying 
for “value,” loomed large in the guise of 
nonstop discussions of accountable care 
organization (ACO) formation.
 Can anesthesia and pain medicine 
practices continue to do well by providing 
excellent patient care—without making 
real changes to adapt to new definitions 
of  “value” in the health care environment?  
Michael Hicks, MD, MBA, chief executive 
officer of EmCare Anesthesia Services in 
Dallas, TX answers that question with a 
thought-provoking and well-reasoned “no” 
in Disruption and the Theory of the Anesthesia 
Business which starts on page 1 of this issue 
of the Communiqué.  
 Dr. Hicks applies Peter Drucker’s 
“theory of the business” model to the 
anesthesia department and shows that 
assumptions about being irreplaceable can 
come from the wrong questions. Instead, 
the department or the group should be 
looking at “abandonment” of products 
that do not meet the current reality:  “For 

example,” Dr. Hicks asks, “if one were 
given free rein to design a preoperative care 
system today would it function and be paid 
for as it is today?  Would it have the same 
kinds of clinicians used in the same kinds 
of ways?”  As an anesthesiologist, Dr. Hicks 
has the standing to ask that everyone take an 
objective look at the role of emergency and 
gastrointestinal physicians, registered nurses 
and hospitalists from the point of view of non-
customers.  As CEO of a national physician 
practice management company, he also has 
the standing to warn colleagues about the 
perils of poor leadership—particularly the 
fragmented and sluggish decision-making 
of overly democratic practices. The lack of 
disciplined and strategic leadership leaves 
the anesthesia marketplace wide open in 
many areas.  It also beckons new leaders with 
innovative ideas about perioperative services 
and various forms of “disruptive innovation,” 
in the phrase of Clayton Christensen.
 While figuring out and preparing 
for new paradigms, our readers must of 
course attend to the immediate and more 
familiar challenges of anesthesia and pain 
practice.  A number of articles in this issue 
offer tools for that purpose, starting with 
Part II of Neda Ryan, Esq.’s Survey of State 
Prompt Pay Laws covering Montana through 
Wyoming (Part I, covering Alabama through 
Missouri, appeared in the Fall 2012 issue of 
the Communiqué).  Other updates include 
a new Patient Checklist from the Institute 
for Safety in Office-Based Surgery by Noah 
Rosenberg, MD and Fred Shapiro, DO; an 
expanded list of reasons Why You Need a 
Quality Management Program by Richard 
Dutton, MD, MBA, and a discussion by 
Christopher Ryan, Esq. and Neda Ryan, Esq. 
of important new language in the National 
Correct Coding Initiative (NCCI) edits in 
Reporting Post-Operative Pain Management 
Procedures in 2013.  Also on the topic of 
compliance, ABC Vice President Joette 
Derricks, CPC summarizes Three Common 
Issues that appear on a recent CMS contractor 
medical directors’ list of problem claims.
 In More Ingredients for your Alphabet 
Soup, our newest contributor, Christine 
Sikora, practice administrator at Hartford 

Anesthesiology Associates, Inc. explains 
the requirements and uses of the Joint 
Commission’s medical staff evaluation tools, 
the Ongoing Professional Practice Evaluation 
(OPPE) and the Focused Professional 
Practice Evaluation (FPPE).  Done properly, 
the OPPE/FPPE process can help anesthesia 
groups demonstrate the value that they bring 
to their hospitals.
 Rounding out the Winter Issue, ABC 
Vice President Jody Locke, CPC discusses 
Is Big Better? from the point of view of a 
prototypical hard-working, high-quality 
anesthesiologist whose fifteen-physician 
group has been negotiating a merger with a 
larger practice.  Mr. Locke conducts a tour 
de force of the concerns that will preoccupy 
any anesthesiologist confronted with a 
major practice reconfiguration.  His article 
is, indeed, a profound counterpoint to Dr. 
Hicks’s discussion of the imperatives of 
the changing nature of anesthesiology and 
perioperative medicine. There can be little 
argument that the assumptions underlying 
the business of anesthesia must evolve.  
What remains constant, of course, and what 
causes such arduous self-examination is 
anesthesiologists’ “professional commitment 
to compassionate care for their patients.” 
 Dr. Hicks stated explicitly 
that he hoped to provoke 
meaningful discussion, a 
hope that I share.  All 
of us at ABC look 
forward to continuing 
the discussion and 
successfully navigating 
the challenges with 
you  in the year ahead.

Sincerely,

Tony Mira
President and CEO
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 All of you are familiar with some of 
the regulatory requirements that affect 
your practice, as identified by their acro-
nyms and initials: HIPAA, CMS, CoPs, 
PQRS, SCIP, ACO, HCAHPS. For hospi-
tal-based practices, there are now two 
additional “ingredients” in our regula-
tory alphabet soup that will require your 
attention:  OPPE and FPPE.
 Historically, hospital medical staff 
appointments and reappointments have 
been primarily a subjective process, where 
the clinical chief signed off on credential/
privilege requests, perceived competen-
cies and specific skills.
 The Joint Commission and other 
accrediting bodies and payers have estab-
lished more stringent guidelines for 

the ongoing evaluation of medical staff 
members. The Ongoing Professional 
Practice Evaluation (OPPE) and Focused 
Professional Practice Evaluation (FPPE) 
are now becoming part of every hospital-
based anesthesia practice’s routine.  These 
evaluations are expected to occur on a 
regular basis and serve as the key compo-
nent to the hospital reappointment process.  

Key Components

 In adopting the Accreditation 
Council for Graduate Medical Education’s 
(ACGME) established competencies, 
http://www.acgme.org, the Joint Commis-
sion requires the following components 
as part of the OPPE/FPPE process (See 
Table 1): 

A Sytematic Approach to Your OPPE 
Program

 Advice for this alphabetic avalanche: 
don’t panic!  There is a systematic 
approach that you can take to develop 
your OPPE program.  Start by consid-
ering all the elements that are part of 
your daily clinical practice.  Do you 
have practice management software that 
tracks provider certifications, licensure, 
privileges and CMEs?  Do you have an 
AIS (anesthesia information system), 
interfaced to a hospital EMR and further 
interfaced to your billing application?  Do 
you have an event reporting application, 
submit to the Anesthesia Quality Insti-
tute (AQI), or track your own adverse 
events for quality indicators and CORE/
SCIP measures JCAH SCIP? 
 Once you have a list of these elements, 
continue to think of all the regulatory and 

 More ingreDients for your 
alphaBet soup

Christine Sikora, CHM
Practice Administrator, Hartford Anesthesiology Associates, Inc., Hartford, CT

Continued on page 10

Patient Care “Practitioners” must be able to provide patient care 
that is compassionate, appropriate, and effective for the 
treatment of health problems and the promotion of health.

Medical Knowledge “Practitioners” must demonstrate knowledge 
of established and evolving biomedical, clinical, 
epidemiological and social-behavioral sciences, as well 
as the application of this knowledge to patient care.

Practice Based Learning and 
Improvement

“Practitioners” must demonstrate the ability to investigate 
and evaluate their care of patients, to appraise and 
assimilate scientific evidence, and to continuosly improve 
patient care based on constant self-evaluation and life-
long learning. 

Interpersonal and Communication 
Skills

“Practitioners” must demonstrate interpersonal and 
communication skills that result in the effective exchange 
of information and collaboration with patients, their 
families, and health professionals.

Professionalism “Practitioners” must demonstrate a commitment 
to carrying out professional responsibilities and an 
adherence to ethical principles.

System Based Practice “Practitioners” must demonstrate an awareness of and 
responsiveness to the larger context and system of health 
care, as well as the ability to call effectively on other 
resources in the system to provide optimal health care.

TABLE 1
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Disruption anD the theory of the anesthesia Business
Continued from page 1

success now requires us to ask whether 
the care that we deliver and the service 
that we provide fit with the requirements 
of the health care system of the future.

the neeD to Change

In reality, our current clinical success-
es have done nothing to diminish the 
increasing demands for additional service 
and cost containment nor stemmed the 
downward pressures on reimbursement 
for anesthesia services. Discussion of 
these demands isn’t necessarily some-
thing new among anesthesiologists and 
CRNAs. What is new, however, is that 
these demands are now part of the much 
broader discussion of how health care 
is funded, delivered, and integrated into 
evolving models of health care delivery. 
Unfortunately, from my perspective, 
many leaders in anesthesiology are poorly 
equipped for this broader discussion 
and continue to view the care we deliver, 
and more importantly, how we deliver it, 
through the lens of history.  These leaders 
are clinging to what has worked or what 
is desired by our profession over what is 
needed or affordable by those who receive 
care, benefit by its delivery, or are respon-
sible for its funding.

 Based on my observations and exten-
sive interactions in health care, working 
within the anesthesia sector as well as 
with other physicians, nurses, hospital 
providers, and policy makers over the last 
five years, not only do I suggest that many 
practices are at risk, but also our contin-
ued relevance as a specialty. If we do not 
recognize and react appropriately to envi-
ronmental and market changes occurring 
now outside of our usual span of atten-
tion, much of what we have known to 
be the domain of anesthesiologists and 
CRNAS may instead become the purview 
of other professionals. Changing rela-
tionships—even convergence—between 

employers, health systems, payers, 
and surgeons, coupled with continu-
ing demands for value-based solutions, 
may necessitate the creation of multiple 
pricing tiers, variable coverage models, 
and multiple types and combinations of 
clinicians in order to meet the economic 
and quality requirements in the future 
perioperative environment.

 Much of this reasoning is outside the 
traditional framework embraced by anes-
thesia leaders, our national professional 
societies, and on a more immediate and 
practical level, our own practice groups. 
To complicate matters, our ability to 
embrace future delivery models is 
hindered by a historical anchoring bias by 
many leaders of our specialty who believe 
that the way anesthesia services have 
been delivered, and by whom, should 
dictate how they are delivered in the 
future. More importantly, the resistance 
to the changing market forces is driven 
by a desire to maintain the status quo 
to protect current political power or to 
maximize current income and return on 
investment by those leading and within 

our organizations. Lessons from the busi-
ness world outside of anesthesia suggest 
that these forces present difficult barri-
ers for market incumbents to overcome. 
Fortunately, difficult does not mean it is 
impossible. Successful strategy formation 
and implementation requires analyti-
cal introspection and an acceptance that 
markets, whether in other businesses or 
in health care, ultimately drive demand-
ing bargains when it comes to delivering 
a return on investment. Also fortunately, 
there are some tools such as the conceptu-
al modeling techniques of Peter Drucker 
and Clayton Christensen that offer us the 
ability to understand and possibly devise 
strategies for a successful future for both 
our practices and for the specialty itself.

peter DruCker’s “theory of 
the Business” MoDel

An appropriate way to frame the 
discussion is through Peter Drucker’s 
“Theory of the Business” model (Drucker, 
1994). In this seminal work Drucker 
proposed that every business has an 
underlying theory, or set of assumptions, 
that drives both strategy and tactics. As 
long as the theory fits the reality of the 
market then the business has an opportu-
nity to define a strategy for success (note 
that strategy formulation and implemen-
tation are different endeavors).

Drucker’s model entails three funda-
mental sets of assumptions involving the 
business’s environment (Why does the 
organization get paid?), mission (What 
does the organization consider to be 
meaningful results?), and core competen-
cies (Where does the organization need 
to excel to maintain leadership?). Clarity, 
consistency, and focus are the hallmarks 
of successful business theories. Further-
more, Drucker also outlines requirements 
for a theory of the business to be valid 
(Drucker, 1994).
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The first of these is a requirement that 
all of the assumptions concerning envi-
ronment, mission, and core competencies 
must fit reality. So what are the typical 
assumptions we have made historically 
in anesthesia practice? Generally, our 
assumptions have been on the nature of the 
primary customer (patient, surgeon, facil-
ity, or payer), the delivery model required 
(physician only, care team, CRNA only), 
and payment methodology (fee-for-
service or salaried position) to name but a 
few. Despite the current chatter concern-
ing surgical homes, anesthesia clinicians 
today primarily get paid to safely provide 
anesthesia services during surgical proce-
dures. Some practices offer pain medicine, 
acute and/or chronic, and a very few offer 
some sort of preoperative screening func-
tion. For mission, the assumption is that 
the primary and secondary customers, 
however the practice defines them, are 
satisfied with the service offered. Finally, 
the core competencies for most anesthesia 
practices are built around performing the 
aforementioned clinical activities “well 
enough” to maintain the current business 
relationship.

Secondly, the assumptions have to 
be consistent (“fit”) with each other. 
Consider the example of an anesthesia 
practice that works in a facility with an 
open anesthesia staff (their environment).  
The group’s mission, therefore, is to satisfy 
the needs of its surgeon customers and its 
core competencies revolve around making 
sure that their activities primarily satisfy 
the surgeons. This typically assumes a 
required level of clinical proficiency but 
also adequate availability to meet the 
convenience needs of the surgeons. Note 
that the needs of the hospital administra-
tion, payers, other physicians, and even 
patients may be of secondary importance 
in this group’s theory of its business. Fit 
in this case is achieved by recognizing the 
needs of the surgeons and ensuring that 
the business is built around delivering 
solutions to meet those needs.

Similarly, groups in closed or exclu-
sive anesthesia staff relationships may 
have a somewhat different set of assump-
tions around environment, mission, and 
competencies that the reader should 
contemplate. Here, the primary customer 
of the anesthesia practice may very well 
be the facility administration and nursing 
staff. The surgeons, while primary 
customers of the hospital, may instead 
be important but secondary customers 
of the anesthesia group. As an aside, I 
will anticipate and respond to the well-
worn argument that the patient is the 
primary concern. I agree, the patient is 
the primary concern on an individual 
basis. However, the anesthesia business 
is more complicated and complex than a 
simple summation of individual patient 
clinical encounters. Nearly every anes-
thesia practice that I have seen replaced 
has had satisfied patients. If the theory 
of the business for the practice is predi-
cated merely on providing good patient 
care then it does not fit the current reality 
in our marketplace. This suggests to me 
the nature of the real customers and rein-
forces the validity of the argument that I 
make.

This last example leads to Drucker’s 
third and fourth requirements for a 

valid business theory, which are that 
the environmental, mission, and core 
competency assumptions are known and 
understood throughout the practice and 
that the theory is tested constantly. How 
many anesthesia practices have counted 
on providing great care for individual 
patients as the way to continued success 
only to find their employment situation 
turned on its head? I cannot improve 
on the words of Drucker in this regard, 
particularly as it relates to many of the 
anesthesia practices across the country 
that I review while performing my various 
roles. Therefore, I quote Drucker directly:

An organization tends increasingly 
to take its theory for granted, becom-
ing less and less conscious of it. Then 
the organization becomes sloppy. 
It begins to cut corners. It begins 
to pursue what is expedient rather 
than what is right. It stops thinking. 
It stops questioning. It remembers 
the answers but has forgotten the 
questions. The theory of the busi-
ness becomes ‘culture.’ But culture is 
no substitute for discipline, and the 
theory of the business is discipline. 
(Drucker, 1994, p. 101)

Continued on page 6
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Many anesthesia practices, even the 
specialty itself, would be well served by 
considering this aspect of the theory of 
the anesthesia business. Careful analysis 
of some of our long held assumptions 
likely explains much of what is happen-
ing in the market. Many in our profession 
are bewildered by the recent interest in 
the anesthesia business by large practice 
management organizations and even 
more so the interest of private equity 
firms. I am not one of them. In fact, I 
believe that others outside our field may 
have a better understanding of the future 
of anesthesiology than many within the 
specialty.

In my role as a leader of a national 
physician practice management company 
I frequently am invited to evaluate oppor-
tunities to provide anesthesia and other 
physician services at hospitals across 
the United States. This happens almost 
entirely because the incumbent group, 
be it anesthesia or otherwise, has become 
complacent, unresponsive, out of touch 
with its environment, and secure in the 
knowledge, erroneously so, that the group 
and group members are irreplaceable. 
This latter point, of feeling irreplaceable, 
is particularly interesting. Despite the 
fervent activity of companies like mine 
as well as the increased interest in the 
anesthesia sector of private equity firms, 
many anesthesia groups hold the theo-
retical tenet that their current customer, 
be it surgeon, hospital, or otherwise, 
cannot or will not seek an alternative to 
them.  However, as all too many anes-
thesia practices are learning these days, if 
their business theory no longer fits with 
reality then someone whose theory does 
fit will soon be in place. These groups are 
failing and they do so largely because they 
did not continually test the validity of the 
assumptions underlying their particular 
business theory. Not surprisingly, most 

in the field take the easy answer, which 
is that the problem is a desire to decrease 
anesthesia expense in the form of subsidy 
reduction. While frequently a component 
of the correct answer to a specific ques-
tion at the moment, current finances 
alone don’t explain all of the changes and 
the interest of the large entities now in 
the anesthesia business. To arrive at this 
answer we have to first look inward.

As Drucker suggests, are we asking 
all of the right questions? Do we really 
expect that time-based billing is viable 
in a world where everyone else—facility, 
surgeon, hospitalist, etc.—is on a fixed 
fee? Are anesthesiologists and CRNAs 
really necessary for deep sedation? Even 
for some general anesthetics? How much 
difference is there between propofol, a 
narcotic, a benzodiazepine, and a non-
depolarizing muscle relaxant when 
administered in an ICU without anyone 
with anesthesia training as a participant 
and the same drug combinations when 
given in an operating room environment 
where our skills are supposedly required? 
When are our special skills and train-
ing needed and when are they just an 

added cost? On a more global level do 
our national societies and state medical 
boards function primarily to protect the 
public’s personal and financial health or 
to protect the profession?

Indeed, Drucker notes that the 
predominant initial reactions to a failing 
theory of the business are defensive in 
nature. This is as true, maybe more so, 
with failing anesthesia practices, the 
specialty, and possibly even with the 
medical profession itself as it is with any 
of the businesses that Drucker had in 
mind. I remain surprised at the number 
of groups that willingly choose to 
completely ignore the reality unfolding 
around them while harboring the certain-
ty that with time the hospital or surgeons 
will drop whatever issues they may have 
with the group. Many of the groups 
that choose to respond do so by apply-
ing Band-Aids to problems (“patching” 
according to Drucker) or by attempting to 
erect barriers to entry for substitutes such 
as soliciting help from friendly surgeons 
or hospital board members. Consider 
this in the context of all too common 
complaints about some anesthesia prac-

Disruption anD the theory of the anesthesia Business
Continued from page 5
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tices such as failing to deal internally with 
physician behavioral issues, requests for 
more coverage, need for lower subsidiza-
tion, and an overall lack of participation 
in hospital management and governance. 
I believe that what we are seeing in the 
market and within the profession begins 
to make sense.

Why is this so and what can be done 
about it? Drucker offers suggestions for 
solution paths that include the need for 
early diagnosis and a need to rethink the 
theory.  This includes taking “preventa-
tive care” by using two approaches that 
are rarely if ever considered on the busi-
ness side of health care (Drucker, 1994). 
The first of these, abandonment, is the 
most difficult, especially so for those of 
us in the culturally entrenched profes-
sions such as medicine. Abandonment, 
according to Drucker, means actively 
challenging everything about the busi-
ness and asking questions as to whether 
the business would look, work, or be the 
same if were being developed for the first 
time now. If the answer is no, then the 
product, service or even the business itself 
should be abandoned or reconfigured to 
meet the current reality. Unfortunately, 
for almost every anesthesia practice, and 
to be fair any other business as well, the 

concept of abandonment is antithetical to 
the prevailing thinking and the answers 
that are generated to some of these ques-
tions are driven entirely by the nature of 
the current revenue stream. 

For example, if one were given free 
reign to design a perioperative care system 
today would it function and be paid for as 
it is today? Would it have the same kind 
of clinicians used in the same kind of 
ways? Would the care team, if it existed 
at all, have anesthesiologists, CRNAs, 
and AAs or would it have others instead 
of, or in addition to, the process? Would 
non-physician supervision ratios or 
supervision itself even be a relevant topic? 
The easy answer for many of us, if easy 
is even possible, might be yes, as many 
can’t imagine a world with a different 
reimbursement mechanism or differing 
roles. However, the answers in reality are 
not easy and so this difficult and rigor-
ous self-examination is critical. Even 
more interesting for me is that others 
entering the business are not necessarily 
burdened by the same history and finan-
cial constraints that we believe we have. 
As a result they are not locked into our 
business theory and the models that some 
in our business think are required. I will 
touch more on this shortly.

Consider as an example the recent 
forays into the provision of deep sedation 
by our emergency medicine and gastroin-
testinal physician colleagues or registered 
nurses into propofol sedation. Granted, 
these endeavors may be motivated by 
money initially, by increased revenue for 
other medical specialties, but the relevant 
point here is that their success suggests 
that our particular business theory may 
be failing. Likewise, consider the increas-
ing role of medical hospitalists in the 
perioperative care of the surgical patient 
both prior to and following the actual 
surgical procedure itself. These physi-
cians may well soon be the true owners 
of the perioperative physician title, if they 
are not already. Already comfortable with 
delegation to advanced practice nurses 
and physician assistants, how long is it 
before their comfort extends to CRNAs 
and managing the care of the anesthe-
tized patient as well? This is the heart of 
Drucker’s second preventative sugges-
tion, which is to study non-customers. 
Radical change rarely comes from within 
most organizations and this is abso-
lutely true for organizations with the 
guild-like mentality that is so prevalent 
within health care. 

What then is driving the current 
and potential changes in the anesthesia 
business? I think there are at least two 
fundamental forces driving change in 
the industry. One is the obvious lack of 
managerial and fiscal discipline within 
some practices which makes the response 
to every question and problem either a 
denial of responsibility for the issue or 
a request for more subsidy. The second, 
which is a subtle change, is that the nature 
of the very core of the care we deliver is 
ripe for change.

In the case of the former, clearly 
some anesthesia practices struggle and 
ultimately fail as businesses because their 
theory of the business has changed. Poor 
service or levels of financial subsidization 

Continued on page 8



Th e Co m m u n i q u é Wi n T e r 2013 Pag e 8

that have been tolerated in the past are 
no longer acceptable and the assump-
tions that they are still tolerated are now 
invalid, as is their theory of the business. 
Some groups actually have appropriate 
theories of their business but lack the 
leadership necessary to perform to their 
theory. Partnership groups, in my experi-
ence, are particularly susceptible to this. 
Difficult decisions are not easily made by 
large committees with members that have 
differing agendas. When everyone is in 
charge, no one is really in charge. Many 
anesthesia practices, like other medical 
practices and physicians in general, 
equate leadership with longevity and 
wisdom with accommodation. Tolerating 
mediocre quality and service, apathy, and 
non-market driven reimbursement inside 
a practice means forcing these attri-
butes onto the practice’s patients, facility 
administration, and those who ultimately 
pay for the care. In addition, from a finan-
cial planning perspective, it is difficult if 
not impossible to have a discussion about 
retaining capital to invest in the future 
of the practice because many practice 
partners cannot tolerate the resulting 

near-term decline in clinical income. Not 
surprisingly, this reluctance to invest in 
the practice is exacerbated when those in 
charge aren’t going to be present when the 
return on the investment actually arrives 
several years hence. 

These obstacles, however, are oppor-
tunities for others. In fact, the obstacles 
are core aspects of their business. Prac-
tice management companies and private 
equity firms see great opportunity in the 
anesthesia business because they bring 
discipline to a largely undisciplined 
market. Undisciplined does not refer to 
bad behavior, although that certainly 
is tolerated in many practices. It also 
doesn’t mean unregulated, as health care 
is among the most highly regulated of 
industries. Instead, the anesthesia busi-
ness is undisciplined in the sense that 
market forces have not heretofore shaped 
the business in the conventional sense in 
terms of product creation, profit, loss, 
and market share. Mediocre service in 
other service industries (and like it or not 
anesthesia is a service industry) is typi-
cally not rewarded with continued high 
incomes and lack of competition except, 

of course, when there are high barriers to 
entry for competitors.

This is not the case now. There are at 
least ten practice management companies 
that offer anesthesia services that have the 
scale, scope, and capital structure to deliver 
on a commitment to provide service on 
the national stage. Factor in large regional 
groups that are as yet unaffiliated, and any 
given anesthesia practice may have fifteen 
or more viable competitors for its exist-
ing business. Each of these companies 
purports to be capable of bringing sound 
business and financial management skills 
to bear on existing practice locations. 
This includes identifying whether other 
physicians and CRNAs will willingly do 
the existing work at a lower cost than the 
existing group. While this alone may be 
startling to many readers, if it’s any solace, 
more times than not these companies are 
merely the messengers that the market is 
changing and not the cause. Other service 
industries, with lower barriers to entry 
than health care and more transparent 
pricing, see more active and less tumultu-
ous changes and on a more regular basis. 
No one among us would lose any sleep 
over changing from the US Postal Service 
to FedEx if we weren’t satisfied with the 
package delivery time.

Finally, however, for those of us that 
now compete nationally, particularly in 
companies that offer more than anes-
thesia management services, the more 
interesting opportunities are not in 
merely applying management expertise 
and financial rigor to traditional anes-
thesia practices, although this is certainly 
a very viable business strategy for the 
present. Instead, there are now increasing 
opportunities to redefine the structure of 
the perioperative delivery system using 
existing providers in potentially differ-
ent ways or even different providers in 
novel ways. Not surprisingly, many within 

Disruption anD the theory of the anesthesia Business
Continued from page 7
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anesthesia view this with some degree of 
skepticism. What suggests that this may 
be done successfully?

Clayton Christensen’s theory 
of Disruptive innovation

Clayton Christensen’s work on 
disruptive innovation is useful for shed-
ding light on this strategy (Christensen, 
1997). For those unfamiliar with his 
work, Christensen has written exten-
sively on disruptive innovation and why 
wildly successful businesses can ulti-
mately fail despite continual, sometimes 
dramatic, improvements in their prod-
ucts. This usually happens because the 
improvements in products (and services 
in the case of anesthesia), unfortunately, 
reach a point where they outstrip the 
requirements of many of the existing 
customers. Conversely, disruptive inno-
vation frequently results in products 
that are initially inferior to the general 
market and of limited utility to the main-
stream customer. Over time, however, the 
disruptive technology improves to the 
point where it begins to meet the needs 
of ever increasing numbers of an indus-
try’s customers, leading eventually to a 
new market order. Apple iPods are a well-
known example of this phenomenon.

Health care, interestingly enough, has 
been an industry that has not historically 
been as susceptible to this type of disrup-
tion until relatively recently (Christensen, 
Grossman, & Hwang, 2009; Hwang & 
Christensen, 2008; Herzlinger, 2006). 
However, I believe that this is changing 
in extraordinary ways. Advances in phar-
macology and technology are rapidly 
changing how, where, and to whom we 
can deliver care. Remote monitoring 
capabilities are already changing the care 
for some of the most critically ill patients 
in hospital ICUs (Gawande, 2012). How 
long before this technology is deployed 
in operating suites? How long before 
the traditional perioperative team and 
processes are replaced? I can tell you it is 
sooner than most of you think.

Quite frankly, we have reached a 
point in anesthesia where some of our 
capabilities outstrip the needs of many 
of our patients. Does every patient 
undergoing general anesthesia require 
the one-on-one presence of an anesthe-
siologist? Clearly not. Does every patient 
receiving sedation require an anesthe-
siologist or CRNA? Again, clearly not. 
Does adding or substituting propofol 
to the sedation regimen now change 
the answer? Many of us in anesthesia 
certainly have strong feelings on the 
issue but our colleagues in emergency 
medicine, gastroenterology, radiology, 
and pediatrics have similarly strong and 
opposing feelings. Most importantly, 
how long do others pay for services they 
don’t need? 

Finally, I hope that the reader recog-
nizes my dual attempt in this is to provide 
some opinions and also to provoke 
meaningful discussion. I am proud to 
be an anesthesiologist and proud to 
work with my physician and nursing 
colleagues in the field. I live in Texas and 
here we have the saying, “It’s just busi-
ness” that is used to explain that my 
profiting at your expense isn’t personal. 
However, it is never a pleasure to see the 

lives of colleagues upended. Neverthe-
less, there are market forces at work and, 
if anything, they will accelerate. Under-
standing and applying the basic tenets of 
business, challenging the conventional 
wisdom, and seeking opportunity and 
innovation are all now mandatory for 
the practice of anesthesia. My experience 
caring for patients and my experience as 
an executive tell me that these changes 
are really just beginning in the business 
of anesthesia and that our days of being 
protected by the four walls of the oper-
ating room are ending. We must answer 
the tough questions about who we are 
and where we fit in the new paradigm of 
health care. Embracing this will allow us 
to change and grow as a specialty, staying 
viable and useful to those we serve. 

Bibliography

1. Christensen, C. M. (1997). The innovator’s 
dilemma: when new technologies cause great firms 
to fail. Harvard Business Press.

2. Christensen, C. M., Grossman, J. H., & Hwang, J. 
(2009). The innovator’s prescription: a disruptive 
solution for health care. McGraw-Hill New York.

3. Drucker, P. F. (1994). The theory of the business. 
Harvard business review, 72(5), 95-104.

4. Gawande, A. (2012). Big med. The New Yorker. 
5. Herzlinger, R. E. (2006). Why innovation in 

health care is so hard. Harvard business review, 
84(5), 58.

6. Hwang, J., & Christensen, C. M. (2008). 
Disruptive innovation in health care delivery: 
a framework for business-model innovation. 
Health Affairs, 27(5), 1329-1335.

Michael R. Hicks, 
MD, MBA, MHCM, 
FACHE is a physician 
executive based in 
Dallas, Texas. He leads 
the anesthesia division 
of a national physician 
practice management 
firm as well as 
managing a large regional physician-owned 
anesthesia practice. In addition Dr. Hicks 
is a consultant for a national hospital and 
ambulatory surgery center company. He 
can be reached at michael@hicks.net



Th e Co m m u n i q u é Wi n T e r 2013 Pag e 10

More ingreDients for your alphaBet soup
Continued from page 3

required training that you might have to 
complete for the hospital.  Such things as 
mandatory fire safety training, Malignant 
Hyperthermia drills, and risk manage-
ment education sessions can fulfill 
components in your OPPE process.
 Next, focus on clinical and billing 
documentation requirements.  All of 
your qualified anesthesia providers must 
follow the CMS Anesthesia Conditions 
of Participation (CoPs).  If you conduct 
clinical and/or billing documentation 
audits focusing on any of the anesthesia 
CoPs, audit results can be part of your 
OPPE program.  Another hint: if your 
hospital conducts medical record audits 
for such things as non-approved medical 
abbreviations, missing signatures, and 
informed consent completion, request 
this information for your anesthesia 
providers and include it in your OPPE.
 As we progress in the new era of 
healthcare,  value-based purchasing indi-
cators and HCAHPS scores are other 
ingredients that can really make your 
anesthesia OPPE program effective, and 
demonstrate your practice value to the 
hospital administration.

Name of Department: Anesthesiology   OPPE Evaluation 
Physician Name: ______________________________ Dates Under Review:       2011 
Active

PATIENT CARE - Compassionate, appropriate and effective for the treatment of 
health problems and the promotion of health

INTERPERSONAL AND COMMUNICATION SKILLS that result in effective 
information exchange and teaming with patients, their families and other health 
professionals

PROFESSIONALISM as manifested through a commitment to carrying out 
professional responsibilities, adherence to ethical principles, and sensitivity to a 
diverse patient population

1 = Excellent; 2 = Good; 3 = Average; 4 = Less than Average; 5 = poor

MEDICAL KNOWLEDGE AND PRACTICE-BASED 
LEARNING AND IMPROVEMENT RESULT GOAL/THRESHOLD

Board Certification                                        Active Certification

Board Recertification                              As applicable

Maintenance of Certification in Anesthesiology 
(MOCA) Based on ASA criteria

ACLS Certification Active Certification

Category 1 CME Credits                    *50 credits every license 
renewal cycle

SYSTEMS BASED PRACTICE / ADMINISTRATIVE RESULT GOAL/THRESHOLD

Number of Administrative Suspensions for 
incomplete records  0

Number of Administrative Suspensions for unsigned 
orders 0

Pharmacy Discrepancies / kit   2011 0

Rate of Pharmacy Discrepancies 
(# of discrepancies per the total # of kits used for the year)     (   kits)

0%

# of hospital cases performed ➣ 30 per year

PQRS Reporting:  Three (3) anesthesia measures * Based on measure criteria

CHS 2011 Risk Management Program One Live Rounds Session and 
two web-based modules

2012 Blood Stream Infection / CESI Ultrasound 
Guidance Training

Web-Based module and 
hands-on CESI training

CORE/SCIP Measures * Based on measure criteria

Documentation Compliance:  Pre Anesthesia 
Evaluation, Intra-Op Record, Post-Op Evaluation 100% complete/96% target

________________________________________         ___________________
M.D., Anesthesiology Clinical Chief            Date

FIGURE 1 Anesthesiologist OPPE



An OPPE Tool

 The goal of an effective OPPE 
program is more objective, relying on 
data elements, rates, goals and thresholds.  
Gone are the days of the total subjective 
evaluation.  This is a very critical point 
that should be used to secure your physi-
cian’s participation in the overall OPPE 
process.  If they can manage their own 
performance, they are more likely to be 
accountable.  If they are more account-
able, the quality of their patient care 
improves.
 Figure 1 is an example of a physician 
OPPE tool that incorporates the required 
ACGME components and applicable 
anesthesia practice elements.  You will 
see that we’ve kept three components as a 
subjective evaluation. 

FPPE Process
 Once you have your OPPE frame-
work, the same process applies to 
conducting a more focused evaluation, 
or FPPE.  An FPPE is usually completed 
when there is a concern about a currently 
privileged practitioner’s ability to provide 
safe, high quality patient care.  It may be 
triggered through a peer review process, 

complaint, or ongoing professional 
practice review or for the evaluation of 
privilege-specific competence for all new 
medical staff members (including allied 
or adjunct staff) and for new privielges 
granted to members of the Medical Staff.  
For the FPPE, you may have specific 
information that would yield a “less 
than average” or “poor” result for one of 
the subjective elements, thereby requir-
ing documentation, counseling, and/or 
corrective action.  

“Killing two birds with one stone”

 Your OPPE/FPPE template that you 
develop can also serve a dual process.  
You can adjust the template, as needed, 
adding in either subjective or other more 
objective competency evaluations, or 
attendance records, and utilize as part of 
your annual physician, CRNA, and AA 
internal evaluation process.
 In summary, the elements for an 
effective OPPE program are already part 
of your daily clinical and operational 

practice management.  By developing a 
list of your available data elements, you 
will be able to match them to the required 
OPPE components.  Then develop a form 
that matches your data elements to the 
requierd OPPE components.  Not only 
will you be able to manage the alpha-
bet soup of rules and regulations, you 
will also be able to better demonstrate 
the value of your anesthesia practice to 
hospital administration. 
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 I am an anesthesiologist. The leader-
ship of my small group of 15 physicians 
has been negotiating a merger with the 
large group in a nearby city. They have 
made some compelling arguments for the 
strategic advantages of an affiliation with 
a larger entity. But as logical as the ratio-
nale for merging is, so are the concerns 
and the questions raised by detractors. It 
is just not clear that all the disruption of 
closing out our current entity and tran-
sitioning to employment status with the 
big group will result in a more favorable 
situation for us as individuals or even as 
a division of the new entity. I personally 
worry about losing control of my practice 
and the clinical autonomy that attracted 
me to this practice in the first place. The 
fact is that I am still unsure how I will 
vote when we all get together to make a 
final decision.
 Our mailboxes and inboxes have 
been full of information about all the 
changes taking place in healthcare. 
The consensus of opinion seems to 
indicate that the Affordable Care Act 
(Obamacare) will usher in a new set of 
priorities and focus for all health care 
organizations. Most observers believe 
that the provisions of the law will greatly 
encourage competition for a shrinking 
pool of health care dollars. The recur-
ring theme is that now is the time to start 
getting ready for the changes to ensure 
a favorable position. The underlying 
implication is that those groups that 
fail to take the necessary precautions 
may well get left behind, forcing their 
members to look for new jobs under 
very different terms and conditions. 
My perception is that each group must 
either choose its own destiny, or one will 
be imposed on it.

 The good news is that we have just 
renegotiated our contract with our hospi-
tal. The administration made it quite clear 
that they are happy with the service we 
provide. The only issue was whether they 
would increase our subsidy. We reviewed 
our numbers and concluded we could 
make do without an increase, which was 
exactly what the administration wanted to 
hear.  The new agreement gives us a three 
year window of security but it is anyone’s 
guess where we will find ourselves and 
what kind of leverage we will have when it 
comes to negotiating the next agreement.
 A quick survey of national trends 
reveals just what an outlier we are. At 
national meetings there is considerable 
discussion of the amount of consolida-
tion taking place in hospitals and medical 
groups. The word is that the nation’s 
largest anesthesia practices have kicked 
their expansion activities into overdrive. 
Organizations like Somnia, EmCare, 
NAPA, Northstar, et cetera, are receiving 
significant infusions of venture capital to 
fund the acquisitions of some of the coun-
try’s largest private practices. Some very 
shrewd investors are betting big dollars 

on a very different vision of the future of 
healthcare. The logic seems to mirror the 
growth of service organizations like Waste 
Management, which set out to acquire 
all the nation’s trash companies in order 
to minimize costs and take advantage of 
recycling opportunities. It is just not clear 
what the end game is for anesthesia. Who 
benefits from a gas company strategy and 
how?
 Proponents of growth and aggre-
gation base their arguments on three 
common themes they believe predict 
the future of the healthcare market 
place. They argue that the competition 
will focus on cost, competitive advan-
tage—typically described in terms of 
customer service—and compliance.  It is 
hard to argue with the logic of the argu-
ment. The evidence is pretty convincing. 
The problem is that I chose anesthesia 
because I wanted to be a good clinician, 
to give consistently compassionate care 
and to enjoy the satisfaction of providing 
a professional service.  I am struggling to 
reconcile these personal objectives with 
the impersonal economics of the market 
place.
 Ours is a physician-only practice. As 
often as we have analyzed the numbers 
and discussed the options we have yet 
to agree that CRNAs fit in our concept 
of group practice. This may make us 
somewhat vulnerable on an abstract 
scale of cost competitiveness. Maybe 
our subsidy could be reduced slightly if 
we hired nurses but that is not what our 
calculations indicated. In other words, 
the economics of the issue were simply 
not sufficiently compelling to make such 
a profound change to the structure of 
our practice. The fact is that many of us 
simply prefer to do our own cases.

is Big Better?
Jody Locke, CPC

Vice President of Anesthesia and Pain Management Services, ABC
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 Beyond the question of the cost of 
our  staffing model, we are very active on 
a variety of hospital committees where we 
regularly contribute to cost containment 
initiatives. Our billing company provides 
us regular reports showing operating 
room productivity by location and hour 
of the day, which reports we share in our 
discussions of ways to improve operat-
ing room productivity. We have made 
suggestions to the pharmacy committee 
to control drug costs and we continue 
to be very engaged in any discussion of a 
new line of business or expansion oppor-
tunities that could enhance revenue to 
the hospital. It is hard to imagine that 
this commitment or focus would change 
much if we were part of a larger organiza-
tion although it is possible that a larger 
group with more experience might have 
some new and creative ideas to infuse in 
the discussions. It just does not appear 
that there are many significant ways for 
anesthesia to impact the profitability of a 
hospital.
 Some of my partners keep asking 
what our competitive advantage is — as 
if to imply that we are missing something 
because of our limited experience and 
myopic view of the market. To be honest, 
we are not all perfect in all aspects of the 
service we provide. We have had some 
issues. We had to encourage one member 
to leave as a result of his attitude and 
treatment of O.R. staff, but surely we 
are not outliers in this. All in all, the care 
our group members provide is excellent. 
Our outcomes are consistently good. We 
have no malpractice claims pending. All 
the feedback we get from administra-
tion is positive. I absolutely believe this 
is because we all take ownership of our 
franchise and do whatever we can to 
make sure that our future with this insti-
tution is secure.
 The big groups talk about all the 
additional resources they bring to the 
relationship with an administration. 
They present an impressive array of 

charts and tables purporting to demon-
strate how they monitor and evaluate the 
performance of every provider. Is anes-
thesia really such a commodity that it can 
be compared to the preparation of a latte 
at Starbucks? Is that really the ultimate 
goal, that every anesthetic has the consis-
tency of a caramel macchiato? Clearly 
consistency of quality is important but 
achieving it requires considerable skill 
and finesse: a global set of goals and objec-
tives must always be carefully applied to 
a very specific mix of patient, surgeon 
and procedure. I would like to believe 
that what makes me a good anesthesi-
ologist is my training, my years of clinical 
experience and, most of all, my personal 
professional commitment to the art and 
science of the specialty.

 Administratively, it is obvious that 
one aspect of health care that frustrates 
and challenges all of us is compliance. First 
there was the focus on billing compliance 
that resulted in an expensive compliance 
plan. Once we got used to that was had to 
start modifying our forms to accommo-
date pay for performance measures, SCIP 
measures and the Medicare Physician 
Quality Reporting System (PQRS). Now 
we are struggling with Meaningful Use, 
and the Value-Based Purchasing Modi-
fier is just around the corner.  What is 
next?  Where will it all end? Are we really 

making anesthesia any safer or outcomes 
any better?
 It is not a game that I chose to play 
when I selected my residency program 
but apparently this administrative burden 
is part of the cost of membership. This 
being said, I can definitely see the advan-
tages that a larger, well managed practice 
can bring to the tedium of bureaucracy. It 
is a big if, though. Too often bureaucracy 
takes on a life of its own and we lose the 
swifter, quicker, nimbler aspects of our 
practice that got us to where we are today.
Too often I get the impression that such 
arguments are carefully crafted to support 
pre-conceived notions. There is always a 
utopian dimension to the line of reason-
ing as if suggesting a different strategy 
and approach will automatically solve 
today’s challenges. If there is one thing we 
know as anesthesiologists it is the reality 
that solving one problem often results in 
a new one. Rarely is any situation so uni-
dimensional. Success is usually a matter 
of constantly triaging options.
 Just as confounding as arguments for 
change are those intended to thwart it. 
Here the motives are no less pure, and too 
often very self-centered. Critics often do 
themselves in with their clear focus on the 
I versus the we and the today versus the 
tomorrow. Nevertheless the logic of criti-
cism does infuse the debate with a critical 
dose of reality, especially to the extent it 
focuses on compensation, constituency 
and contractual dimensions of the ques-
tion. Responsible members must carefully 
evaluate and assess all dimensions of the 
issue. Neither should we be too optimis-
tic nor too critical in our support of one 
position or another.
 I must confess that when asked if 
my compensation will improve after the 
merger or if my lifestyle will be enhanced, 
I am hard pressed  to respond with 
anything but a gut response. I know what I 
want to believe, but how do I know that it 

Continued on page 14
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will come true. There appears to be some 
evidence that large groups do have higher 
overhead costs than smaller groups. Our 
overhead is about  nine percent of total 
revenue. Some have suggested that this 
could increase by a percentage or two. 
Securing the future with well paid staff 
is not cheap, the argument goes. That is 
fine, so long as both parts of the proposi-
tion are true. We all know that sometimes 
you have to invest money to make money. 
It is certainly true that too many anes-
thesiologists have a pathological fixation 
with overhead costs. 
 The real question, however, must 
focus on the potential return on invest-
ment. Can a larger group negotiate better 
payor contracts? Can it extract more 
money out of hospitals? Can it leverage 
data and experience to change hospital 
behavior and improve operating room 
productivity?  Hypothetically the answer 
to all these questions should be yes. The 
experience of too many practices actu-
ally indicates a somewhat mixed picture 
of results. This is the hardest part of this 
debate: sorting out the wishful thinking 
from the hard evidence of experience.
 The constituency question is a tricky 
one. While many of us want to think we 
should have a say and input into every 

business decision our group makes we 
all know that is not realistic or practical. 
Constituency is one of those mythical 
ideals that makes us skeptical of delega-
tion and authority. My friends from San 
Diego have suggested that the big group 
there, Anesthesia Services Medical Group 
(ASMG) resolved to consolidate the 
power of the Board of Directors a number 
of years ago. The formula adopted left the 
Board pre-eminent in all business matters 
but left the individual pre-eminent in 
all matters clinical. They explained that 
a simple majority of a seven-member 
Board can hire or fire any shareholder 
without cause.  They explained that 
this was perceived as a critical strate-
gic decision given the dynamic market 
conditions in San Diego. What a leap of 
faith that must have been. I just don’t 
know if my colleagues are ready for that 
kind of structure. We seem to be a bunch 
of cowboys.
 My research reveals there are more 
than a few groups that merged when it 
was quite fashionable to do so, only to 
decide that being merged did not, actu-
ally, make things better. A case in point 
involved some physicians in New Mexico 
many years ago. Anesthesia Associates 
of New Mexico started in Albuquerque 

and then integrated the group in Santa 
Fe. Over time, however, the Santa Fe 
physicians started to feel disenfranchised. 
Their perspective was that they were 
sending their money to Albuquerque 
without getting anything in return. Even-
tually, they filed for divorce and opted 
for their own local market strategy and 
an independent entity. They would prob-
ably contend that, in retrospect, merging 
was not really the best option; that they 
got caught up in the hype without really 
understanding the reality of their market 
and their prospects and a unified group.
 How big can anesthesia groups real-
istically get and still function well? The 
really big staffing companies seem very 
corporate and quite different from the 
kind of practice we have now.  Just as 
osmotic pressure defines the size of a cell, 
there appears to be a delicate balance of 
factors that determines the optimum size 
of a medical practice. The organization 
survives to the extent that it serves the 
needs and expectations of its members. 
Historians often speak of the ebb and flow 
of empires; why should it be any different 
with anesthesia practices. I wonder how 
many of today’s mega group will become 
tomorrow’s case studies. Without a 
compelling vision and some strong glue 
to hold the organization together it will 
inevitably disintegrate. My perception 
is that if there is no compelling business 
strategy to enhance the security of all 
the members in the market, it does not 
matter how big the group is.
 What concerns me most is the fine 
print. No discussion of practice mergers 
and aggregation would be complete 
without a serious review of the role of the 
law, lawyers and contracts. Hours can be 
spent crafting a deal, only to have legal 
counsel rip it to shreds over a number of 
legal technicalities. A long list of issues 
must be addressed and considered before 
the final documents can be written. Anti-

is Big Better?
Continued from page 13
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trust often tops the list, at least initially. 
Is the proposed merger even legal given 
the potential impact on the market? 
Fortunately, most mergers can satisfy 
the necessary requirements but this does 
not mean the issue can be dismissed out 
of hand. I have been advised by reliable 
sources that a qualified opinion letter is 
always useful, and worth its price. Specifi-
cally, I have been told that most mergers 
will typically be subjected to a business 
review if there is any antitrust concern. 
This is why it is preferable to address this 
issue up front.
 No less important is the question 
of entity structure and name.  Who is 
merging with whom? Which entity will 
be the survivor and how will the disparate 
provisions and governance structure of 
the one be incorporated into the other? 
Every group that seeks to merge goes 
into the process believing that it brings 
significant value to the table and wants 
to be recognized for its contribution to 
the new entity. The practical reality of 
anesthesia mergers seems to indicate 
that this is another of those ideal prin-
ciples that often gets compromised as the 
deal gets put together.  On one level this 
makes perfect sense. If an entity is well 
structured and managed and strong in 
its market position, why should it have 
to restructure every time it merges with 
another group? There are limits to this, 
however:   a 75-member group covering a 
large geographic footprint may require an 
entirely different structure and manage-
ment than one somewhat smaller that 
covers a single hospital or one tightly- 
defined geographic area.
 I am especially concerned about 
billing. We happen to be very happy 
with our current billing vendor but the 
entity we are in discussions with has its 
own billing office. I have suggested that 
an audit be conducted as part of our due 
diligence but this request appears to have 
been dismissed for reasons that are not 
entirely clear to me. My concern here 

is that a large entity with a compelling 
vision of the future should have an infra-
structure that matches the vision.  
 I have been assured that we will not 
have to pay a buy-in and that after one 
year we will all be made shareholders in 
the group we are merging with, but I have 
yet to see an agreement that confirms 
this. It is not that I am questioning what I 
have been told but it would be nice to see 
it clearly spelled out in writing. The last 
thing I would want is to lose my status as 
a result of this transaction and be reduced 
to just another salaried employee.
 I understand that these kinds of 
negotiations must be managed by a small 
group of authorized representatives, that 
it is unrealistic to think that all members 
can participate in all discussions, but the 
reality of a negotiating committee making 
significant decisions for the membership 
as a whole can be very nerve-racking. It 
has certainly given rise to considerable 
concern and debate within our group. 
Listening to some of our debates I could 
not help but be reminded of the advice 
often given to wagon trains crossing the 
great plains: when you circle the wagons 
remember to have all the guns pointing 
out. It is amazing how when the discus-
sion starts to hit home and the potential 
for change becomes more imminent 
passions start to run high. I often sense 
that the more our leadership suggested 
that we should just trust them, the more 
concern this has evoked among many of 
my partners.
 So how will I vote? I am not sure. I 
am inclined to go with the majority—I 
have no desire to be seen as the hold-
out nay-sayer—but my training as an 
anesthesiologist has taught me to be 
cautious and skeptical. The hardest part 
for me is trying to envision the unfold-
ing developments that form the basis of 
the argument for merging.  I have been 
in this business long enough to have lived 
through similar scenarios many times. 
How many times have new threats to our 

practice unleashed the doomsayers when 
in most cases the initial hype far exceeded 
the reality of implementation? We have 
survived so many changes to our practice. 
We are still here doing what we do at a 
good hospital with the security of a good 
contract. 
 I know that getting beyond that 
reality is both my challenge and our 
opportunity. I remember reading a book 
on strategic planning that I found in an 
airport bookstore by Nate Booth called 
Strategies for Fast-Changing Times. He 
suggests that we must all balance two 
principles as we navigate change. First, he 
suggests, we must always remain true to 
the great truths of life. For me this means 
never giving up my professional commit-
ment to compassionate care for my 
patients. He also suggests that very often 
the beliefs and strategies that have gotten 
us to where we are today will not get us 
to where we need to be tomorrow. Both 
perspectives make perfect sense to me. 
His point is clear. We must all find ways 
to use the changes taking place in our 
environment to our own advantage. We 
all have an obligation to study the issues, 
evaluate the options and be willing to 
commit ourselves to new approaches. It is 
not enough to sit on the sidelines judging 
whether change is good or bad, but rather 
to take responsibility for the successful 
outcome of our metamorphosis. 

Jody Locke, CPC, 
serves as Vice President 
of Pain and Anesthesia 
Management for ABC.  
Mr. Locke is respon-
sible for the scope and 
focus of services pro-
vided to ABC’s largest 
clients. He is also re-
sponsible for oversight and management 
of the company’s pain management billing 
team. He will be a key executive contact for 
the group should it enter into a contract for 
services with ABC.  He can be reached at 
Jody.Locke@AnesthesiaLLC.com.
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STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

Montana Mont. Code 
Anno. 
§33-18-232

•	 Every person engaged 
as indemnitor, surety, or 
contractor in the business 
of entering into contracts of 
insurance 

•	 Health service corporations

Upon receipt of a claim: 30 days

Upon request for additional infor-
mation: 60 days from receipt of 
proof of loss

Upon receipt of a 
claim: 30 days

10% annually

Nebraska RRS Neb. 
§44-8004

An entity that contracts to provide, 
deliver, arrange for, pay for, or 
reimburse any of the costs of 
health care services, including:

•	 Sickness and accident 
insurance companies

•	 HMOs
•	 Prepaid limited health service 

organizations 
•	 Prepaid dental service 

corporations
•	 Participants in insurance 

arrangements
•	 Any other entity providing 

a plan of health insurance, 
health benefits, or health care 
services

Upon receipt of a clean claim: 

•	 Electronic: 30 days
•	 Non-electronic: 45 days

Upon receipt of supplemental 
information in connection with a 
non-clean claim: 30 days minus 
the number of days until the 
healthcare provider submitted the 
supplemental information

Upon receipt of a 
claim: 30 days

12% per annum

a survey of state proMpt pay 
laws, part ii

Neda M . Ryan, Esq .
 Clark Hill, PLC, Birmingham, MI

Part I of this survey (Alabama-Missouri) 
appeared in the Fall 2012 issue of the 
Communiqué.  In Part II, we summarize 
the laws and regulations that require 
health plans to pay claims within a given 
period in the remaining states (Montana-
Wyoming), as well as the penalties for 
violations.
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STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

Nevada Nev. Rev. 
Stat. Ann. 
§683A.0879

NAC §686A.675

Nev. Rev. 
Stat. Ann. 
§683A.0879

Nev. Rev. Stat. 
Ann. §616C.136

Nev. Rev. 
Stat. Ann. 
§584B.2505

Nev. Rev. Stat. 
Ann. §689B.255

Nev. Rev. Stat. 
Ann. §689C.485

•	 Insurance Administrators:

– A person who directly or 
indirectly underwrites or 
collects charges or premi-
ums from  or adjusts or 
settles claims of residents 
of Nevada or any other 
state from within Nevada in 
connection with workers' 
compensation insurance, life 
or health insurance cover-
age or annuities, including 
coverage or annuities 
provided by an employer for 
his or her employees; 

– A person that administers 
an internal service fund; 
a person that administers 
a trust; a person that 
administers a program 
of self-insurance for an 
employer; 

– A person that administers 
a program which is funded 
by an employer and which 
provides pensions, annuities, 
health benefits, death bene-
fits or other similar benefits 
for his or her employees; or 

– A person that is an insur-
ance company that is 
licensed to do business sin 
Nevada or is acting as an 
insurer with respect to a 
policy lawfully issued and 
delivered in a state where 
the insurer is authorized to 
do business, if the insurance 
company performs any 
aforementioned act, for or 
on behalf of another insurer 
unless the insurers are 
affiliated and each insurer 
is licensed to do business in 
Nevada

•	 HMOs

•	 Non-profit corporations for 
hospital, medical and dental 
services

•	 Group and blanket health 
insurance

•	 Health insurance for small 
employers and individual 
health insurance

Upon receipt of a claim, the 
insurer has 30 days to approve or 
deny the claim and must pay the 
claim within 30 days of approving 
it

Upon receipt of all supplemental 
information: 30 days

Upon receipt of a 
claim: 20 days

Interest equal to the prime 
rate at the largest bank in 
Nevada, as ascertained 
by the Commissioner of 
Financial Institutions, on 
January 1 or July 1, as the 
case may be, immediately 
preceding the date on which 
the payment was due, plus 
six percent

Continued on page 18
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a survey of state proMpt pay laws, part ii
Continued from page 17

STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

New Hampshire RSA §415:6-h

RSA §415:18-k 

RSA 
§420-A:17-d 

RSA §420-J:8-a

N.H. Admin. 
Rules, Ins. 
1001.02

•	 Individual and group health or 
accident insurers

•	 Health service corporations
•	 Managed care corporations

Upon receipt of a clean claim: 

•	 Electronic: 15 days
•	 Non-electronic: 30 days

Upon receipt of supplemental 
information in connection with a 
non-clean claim: 45 days 

Upon receipt of a 
claim:

•	 Electronic: 15 
days

•	 Non-electron-
ic: 30 days

1.5% interest per month 
plus, in some cases, 
attorneys’ fees

N.H. Admin. 
Rules, Ins. 
§3601.31

Long-term care insurers Upon receipt of a clean claim: 30 
business days

Upon receipt of supplemental 
information: 30 days

Upon receipt of a 
claim: 30 days

1% per month after 45 
business days

New Jersey NJAC 
§11:22-1.5

Any insurers, health service 
corporations, medical service 
corporations, hospital service 
corporations, HMOs, dental 
service corporations and dental 
plan organizations that issue 
health benefit plans or dental 
plans in New Jersey; any 
organized delivery system; and 
any agent, employee or other 
representative of such entity 
that processes claims for such 
entity

Upon receipt of a clean claim: 

•	 Electronic: 30 calendar days
•	 Non-electronic: 40 calendar 

days

Upon receipt of supplemental: 
•	 Electronic: 30 calendar days
•	 Non-electronic: 40 calendar 

days

Upon receipt of a 
clean claim: 

•	 Electronic: 30 
calendar days

•	 Non-electron-
ic: 40 calendar 
days

10% per year

New Mexico NM Stat. Ann. 
§59A-16-21.1

•	 HMOs
•	 Provider service networks
•	 Third party payors and their 

agents

Upon receipt of a clean claim: 

•	 Electronic: 30 calendar days
•	 Non-electronic: 45 calendar 

days

Upon receipt of a clean claim: 
•	 Electronic: 30 calendar days
•	 Non-electronic: 45 calendar 

days

Upon receipt of a 
clean claim: 

•	 Electronic: 30 
calendar days

•	 Non-electron-
ic: 45 calendar 
days

1.5% per month

13.10.22.12 
NMAC

Managed health care plans Upon receipt of a clean claim: 45 
days

N/A 1.5 times the rate 
established by the 
bulletin entered by the 
superintendent in January 
of each year

New York NY Ins. §3224-a Contracts for life, accident and 
health insurance; health and 
hospital service corporations; 
health benefit plans or HMOs

Upon receipt of a claim: 

•	 Electronic: 30 calendar days
•	 Non-electronic: 45 calendar 

days

Upon receipt of supplemental 
information: 

•	 Electronic: 30 calendar days
•	 Non-electronic: 45 calendar 

days

Upon receipt of a 
claim: 30 days

The greater of the rate 
equal to the rate set by the 
commissioner of taxation 
and finance for corporate 
taxes…or twelve percent 
per annum
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STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

North Carolina NC Gen. Stat. 
§58-3-225

Contracts for:
•	 Accident and health insurance 
•	 Nonprofit hospital or medical 

service corporation 
•	 HMO
•	 A plan provided by a multiple 

employer welfare arrangement
•	 A plan provided by another 

benefit arrangement to the 
extent it is permitted by the 
Employee Retirement Income 
Security Act

Upon receipt of a claim: 30 days

Upon receipt of supplemental 
information 30 days

Upon receipt of 
the claim: 30 days

18% per year

North Dakota ND Cent. Code 
§26.1-36-37.1

Health insurers Upon receipt of the claim: 15 busi-
ness days

Upon receipt of supplemental 
information: 15 business days

Upon receipt of 
the claim: 15 busi-
ness days

N/A

Ohio ORC Ann. 
§3901.381

•	 Insurance companies
•	 Health insuring corporations
•	 Labor organizations
•	 Employers
•	 Intermediary organizations not 

in a health delivery network 
contracting solely with self-
insured employers

•	 Administrators
•	 Health delivery networks 
•	 Any other person obligated 

pursuant to a benefits contract 
to reimburse for covered 
health care services rendered 
to beneficiaries under contract

Upon receipt of a claim: 30 days 

Upon receipt of a claim with 
material deficiencies: 45 days

Upon receipt of supplemental 
information in connection with a 
defective claim: 45 days minus the 
number of days until the health-
care provider received notice of 
the claim’s defects

Upon receipt of a 
claim: 30 days

18% per year

Oklahoma 36 Okl. St. §1219 Any entity that provides an acci-
dent and health insurance policy 
in Oklahoma, including, but not 
limited to: 
•	 A licensed insurance company
•	 A not-for-profit hospital 

service and medical indemnity 
corporation 

•	 An HMO 
•	 A fraternal benefit society
•	 A multiple employer welfare 

arrangement
•	 Any other entity subject to 

regulation by the Insurance 
Commissioner

Upon receipt of a clean claim: 45 
calendar days

Upon receipt of supplemental 
information: 45 calendar days

Upon receipt of a 
claim: 30 calendar 
days.

10% interest per year

Oregon ORS §743.911 Insurers Upon receipt of a clean claim: 30 
days

Upon receipt of supplemental 
information: 30 days

Upon receipt of a 
claim: 30 days

12 % interest per year

Or. Admin. R. 
836-052-0770

Long-Term Care Insurers Upon receipt of a clean claim: 30 
business days

Upon receipt of supplemental 
information: 30 days

Upon receipt of a 
claim: 30 days

1% interest per month

Continued on page 20
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Continued from page 19

STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

Pennsylvania 40 P.S. 
§991.2166

31 Pa. Code 
§154.18

Licensed insurers and managed 
care plans

Excludes automobile and workers’ 
compensation insurance

Upon receipt of a clean claim: 45 
days

N/A 10% per annum

Rhode Island RI Gen. Laws 
§27-18-61
RI Gen. Laws 
§27-19-52
RI Gen. Laws 
§27-20-47
RI Gen. Laws 
§27-41-64
CRIR 02-031-007

•	 All health insurers
•	 Health plans
•	 Dental plans
•	 Nonprofit hospital and medical 

service corporations
•	 Nonprofit dental service 

corporations
•	 HMOs
•	 Licensed third party 

administrators and contractors

Upon receipt of a complete claim:

•	 Electronic: 30 calendar days
•	 Written: 40 calendar days

Upon receipt of supplemental 
information:
•	 Electronic: 30 calendar days
•	 Written: 40 calendar days

Upon receipt of a 
claim: 30 calendar 
days

12% per annum

South Carolina SC Code Ann. 
§38-59-240

An insurance company, an HMO 
and any other entity providing 
health insurance coverage, 
which is licensed to engage in the 
business of insurance in South 
Carolina and that is subject to the 
State’s insurance regulation

Upon receipt of a clean claim:

•	 Electronic: 20 calendar days
•	 Paper: 40 calendar days

Upon receipt of a supplemental 
information:
•	 Electronic: 20 calendar days
•	 Paper: 40 calendar days

Upon receipt of a 
claim:

•	 Electronic: 20 
calendar days

•	 Paper: 40 
calendar days

8.75% per annum
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Continued on page 22

STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

South Dakota SD Codified 
Laws §58-12-20

•	 Any commercial insurance 
company, employer-
employee benefit plan, health 
maintenance organization, 
professional association, 
service benefit plan, public 
self-funded employer or pool, 
union, or fraternal group 
selling or otherwise offering 
individual or group health 
insurance coverage including 
self-insured and self-funded 
plans;

•	 Any profit or nonprofit prepaid 
plan offering either medical 
services of full or partial 
payment for services included 
in the department's medicaid 
[sic] plan;

•	 Any other entity offering health 
benefits for which a medicaid 
[sic] recipient may be eligible 
in addition to public medical 
assistance;

•	 Any managed care 
organization, third-party 
administrator, pharmacy 
benefits manager, or other 
entity which processes 
claims, administers services, 
or otherwise manages health 
benefits on behalf of any of the 
aforementioned insurers; or

•	 Any other party that is 
by statute, contract, or 
agreement, legally responsible 
for payment of a claim 
for a health care item or 
service including workers' 
compensation, automobile 
insurance, and liability 
insurance plans

Upon receipt of a clean claim:

•	 Electronic: 30 calendar days
•	 Other: 45 calendar days
Upon receipt of a supplemental 
information: 30 calendar days

Upon receipt of a 
claim: 30 calendar 
days

N/A

Tennessee Tenn. Code 
Ann. §56-7-109

•	 An entity subject to the 
insurance laws of Tennessee

•	 An entity subject to the 
jurisdiction of the Insurance 
Commissioner

•	 An entity that contracts or 
offers to contract to provide 
health insurance coverage, 
including, but not limited 
to, an insurance company, 
an HMO and a nonprofit 
hospital and medical service 
corporation

Upon receipt of a clean claim:

•	 Electronic: 21 calendar days
•	 Paper: 30 calendar days
•	 Upon receipt of a supplemental 

information: 
•	 Electronic: 21 calendar days
•	 Paper: 30 calendar days

Upon receipt of a 
claim:

•	 Electronic: 21 
calendar days

•	 Paper: 30 
calendar days

1% per month
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STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

Texas Tex. Ins. Code 
§542.051

•	 Any insurer authorized to 
engage in business as an 
insurance company or to 
provide insurance in Texas

Upon receipt of a clean claim 
insurer must furnish notice of 
acceptance or rejection of a 
claim: 15 business days

Claim must be paid within 5 
business days of notice

Upon receipt of a 
claim: 15 days

18% per year plus reason-
able attorney’s fees

Tex. Ins. Code 
§843.336

•	 HMOs or PPOs Upon receipt of a clean claim:

•	 Electronic: 30 days
•	 Paper: 45 days

Upon receipt of a supplemental 
information: 

•	 15 days

Upon receipt of a 
claim: 30 calendar 
days 

Texas provides for a 
graduated penalty for 
unpaid claims.  For claims 
paid:

•	 1-45 days late, the 
penalty is the lesser of 
50% of the difference 
between the billed 
charges and the 
contracted rate, or 
$100,000

•	 46-90 days late, the 
penalty is the lesser of 
100% of the difference 
between the billed 
charges and the 
contracted rate, or 
$200,000

•	 91+ days late, the penalty 
is the lesser of 100% of 
the difference between 
the billed charges and 
the contracted rate, 
or $200,000, plus 18% 
annual interest

•	 Texas also provides for 
a graduated penalty 
when only a portion of 
the amount of the claim 
is paid and the balance is 
unpaid or paid late.  For 
the balance of claims 
paid:

•	 1-45 days late, the 
penalty is the lesser of 
50% of the underpaid 
amount, or $100,000

•	 46-90 days late, the 
penalty is the lesser of 
100% of the underpaid 
amount, or $200,000

•	 91+ days late, the penalty 
is the lesser of 100% of 
the underpaid amount, 
or $200,000, plus 18% 
annual interest
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STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

Utah Utah Code Ann. 
§31A-26-301.6

U.A.C. R590-192

•	 Admitted or authorized insurer
•	 HMO
•	 Third party administrator

Upon receipt of a clean claim: 30 
days

Upon receipt of a 
claim: 30 days

For first 90 days claim 
payment or a provider 
response to request for 
information is late, fee shall 
be determined by multiplying 
the following together:

•	 Total amount of claim
•	 Total number of days late
•	 0.1%
•	 For payments/responses 

more than 91 days late, 
adding the late fee set 
forth above, plus the 
following multiplied 
together:

•	 Total amount of claim
•	 Total number of days late 

beyond 90 day period
•	 Legal rate of interest

Vermont 18 V.S.A. §9418 •	 Health insurers, disability 
insurers, health maintenance 
organizations, medical or 
hospital service corporations, 
and administrators of an 
insured or self-insured health 
plan.

•	 Any person or entity that 
assumes the financial risk for 
the payment of claims under 
a health care contract or the 
reimbursement for health 
care services rendered to 
an insured by a participating 
provider, except the 
department of Vermont health 
access or reinsurers that 
neither pay claims directly nor 
act as contracting entities

•	 Any entity that contracts with 
a health care provider for 
delivery of health care services 
or selling, leasing, renting, 
assigning, or granting of 
access to a contract or terms 
of a contract

Upon receipt of a clean claim: 30 
days

Upon receipt of supplemental 
information: 30 days

Upon receipt of a 
claim: 30 days

12% per annum

Virginia Va. Code Ann. 
§38.2-3407.15

•	 Any person required to be 
licensed to offer or operate 
a managed care health 
insurance plan or provides 
for the provision of health 
care services, health plans, 
networks or provider panels 
which are subject to regulation 
as the business of insurance

Upon receipt of a clean claim: 40 
days

Upon receipt of supplemental 
information: 40 days

Upon receipt of a 
claim: 30 days

Legal rate of interest

Continued on page 24
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STATE STATUTE OR 
REGULATION APPLICATION

TIME PERIOD
FOR PAYMENT OR DENIAL 

OF CLAIM

NOTICE PERIOD
FOR NON-

CLEAN CLAIMS
PENALTY

Washington WAC 
§284-43-321

•	 Health carriers Claims must be paid as soon 
as practical, but subject to the 
following minimum standards:

•	 95% of monthly volume of clean 
claims paid within 30 days

•	 95% of monthly volume of all 
claims paid or denied within 
60 days

N/A 1% per month beginning on 
62nd day

West Virginia W. Va. Code 
§33-45-2

•	 Any person required to be 
licensed as an insurer which 
offers or administers as a third 
party administrator health 
insurance, operates a health 
plan, or provides or arranges 
for the provision of health care 
services through networks or 
provider panels.  

•	 Does not include credit accident 
and sickness insurance, 
accident and sickness policies 
providing benefits for loss of 
income due to disability, any 
policy of workers’ compensation 
insurance, hospital indemnity or 
other fixed indemnity insurance, 
or life, property and casualty 
insurance.

Upon receipt of clean claim:

•	 Manual: 40 days
•	 Electronic: 30 days

Upon receipt of supplemental 
information: 30 days

Upon receipt of 
a claim: 30 days 
after receipt of 
claim

10% per annum after 40 day 
period

Wisconsin Wis. Stat. 
§628.46

•	 Person or association of 
persons doing an insurance 
business as a principal.

•	 Includes fraternal, issuers 
of gift annuities, cooperative 
associations, and risk retention 
groups.

•	 Also includes any person 
purporting or intending to do an 
insurance business as a principal 
on his or her own account.

Upon receipt of a claim: 30 days N/A 12% per year

Wyoming Wyo. Stat. 

§26-15-124

Claims for benefits under health 
insurance policy

Upon receipt of a claim: 45 days N/A May include attorney fees 
and interest at 10% per year

a survey of state proMpt pay laws, part ii
Continued from page 23

Neda M. Ryan, Esq. is an associate with Clark Hill, PLC 
in the firm’s Birmingham, MI office. Ms. Ryan practices 
in all areas of health care law, assisting clients with trans-
actional and corporate matters; representing providers 
and suppliers in health care litigation matters; providing 
counsel regarding compliance and reimbursement mat-
ters; and representing providers and suppliers in third 
party payor audit appeals. She can be reached at (248) 
988-5884 or at nryan@clarkhill.com.
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 The Institute for Safety in Office-Based 
Surgery (ISOBS), an independent, non-profit 
501(c)(3) organization, has developed a safety 
checklist for use in the office-based setting. 
A recent study to be published in the journal 
ePlasty demonstrated a more than 75% reduc-
tion in the number of surgical complications 
with use of the ISOBS Safety Checklist (see below 
for citation). While this positive effect on surgical 
complications validates much of the data already 
collected in the inpatient setting, it also clearly 
emphasizes the need for a tailored patient safety 
approach to the office-based setting. For that 

reason, ISOBS has developed a second checklist 
for use by patients to engage them in office-based 
surgical safety.
 The ISOBS Patient Checklist (ISOBS PC) 
contains a number of questions and concerns 
every patient should raise with their office-
based surgeon and other members of their care 
team, including even possibly their primary care 
physician. The ISOBS PC mirrors a number of 
the checklist items in the original ISOBS Safety 
Checklist, giving patients a framework for taking 
an informed, active role in their care and safety.
 ISOBS has already quantitatively demon-

strated the positive effects of a safety checklist 
aimed at physicians and support staff. The ISOBS 
Patient Checklist represents the next step in patient 
safety, as patients are given a first-of-its-kind tool 
to ensure their safety and satisfaction. ISOBS is 
guided by the continued belief that without tools 
to aid patient safety, neither practitioners nor 
patients will have the security they deserve.
 For further information, see Rosenberg 
NM, Gallagher S, Stenglein J, Urman RD, Liu X, 
and Shapiro FE. Effect of an Office-Based Surgi-
cal Safety System on Patient Outcomes. ePlasty 
(accepted).
 ISOBS also publishes a complimen-
tary electronic newsletter to which you may 
subscribe through the organization’s website, 
www.ISOBS.org. 

the institute for safety in offiCe-BaseD 
surgery patient CheCklist (isoBs pC)

Noah Rosenberg, M .D . 
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why you neeD a Quality ManageMent prograM
Richard P. Dutton, MD, MBA

Executive Director, Anesthesia Quality Institute, Park Ridge, IL

 The Anesthesia Quality Institute 
(AQI) is a non-profit corporation created 
to improve outcomes in anesthesia, based 
on aggregating, analyzing and reporting 
electronic data.  Over the past three years 
AQI has recruited more than 220 anesthe-
sia practices, from 44 states, to contribute 
data to the National Anesthesia Clinical 
Outcomes Registry (NACOR).  The ag-
gregate data has provided a unique and 
valuable perspective on the specialty of an-
esthesiology: What we do, what we know, 
and how we do it.  At the same time, a pic-
ture is emerging of the other side of our na-
tional practice: What we don’t know and 
what we don’t do.  
 The widest performance gap in anes-
thesia today is our collective lack of insight 
regarding outcomes of the care we provide.  
Even among the participating groups in 
NACOR—a self-selected ‘choir’ of early 
adapters—fewer than 1 in 5 have the infra-
structure to recognize and respond to the 
following event: 
 Mrs. Smith, an otherwise healthy 42 
year old woman, undergoes laparoscopic 
tubal ligation in your outpatient surgery 
center.  She is discharged after an uneventful 
anesthetic and recovery.  On the way home 
she experiences severe nausea and vomits re-
peatedly.  
 In a perfect world, of course, Mrs. 
Smith’s anesthesia providers would know 
this adverse outcome had occurred.  They 
would know how often patients like Mrs. 
Smith experience severe postoperative 
nausea and vomiting (PONV).  They 
would know how their practice compared 
to their peers on this measure, and they 
would know if their outcomes were getting 
better or worse.  
 Chances are, they already know that 
ASA guidelines exist for managing PONV, 
and have read some of the thousands of 

scientific papers on this topic written.  
They know that educational resources exist 
to help reduce the risk of PONV, including 
recommendations for screening, for intra-
operative management, and for postopera-
tive treatment, and they know how to ac-
cess this body of work.  In short, they know 
that PONV is a major patient dis-satisfier, 
but a solvable problem.  But they don’t 
know how often it happens!
 In most anesthesia practices today no 
one follows-up with Mrs. Smith to dis-
cover this problem.  In many others the 
information is sought through a phone call 
from the Surgery Center nursing staff, but 
the information itself never reaches the an-
esthesia practice or the specific providers.  
It is never linked to her electronic medical 
record, never presented within the group, 
and never reported to a national registry.  
While PONV might seem like a trivial 
problem (except to Mrs. Smith), the same 
data gap applies to perioperative myocar-
dial infarction, peripheral nerve injury, 
and many other serious complications that 
are only apparent after the patient has left 
the PACU.  Not seeking to identify these 
outcomes is a failure of our professional 

obligation to advance patient safety, and in 
the brave new world of healthcare reform it 
will not be tolerated.  
 A Quality Management (QM) pro-
gram exists to provide your practice with 
data.  Mrs. Smith’s outcome is one piece 
of information, but there are countless 
others.  How many cases you do, and what 
sorts. How long each case takes.  How of-
ten a case is cancelled or delayed.  The 
satisfaction of your surgeons and your 
patients.  How many patients your pain 
service sees.  How many hours of criti-
cal care coverage you provide.  How long 
your patients stay in the hospital after 
surgery.  These are all data points that can 
help you improve patient outcomes, run 
a more efficient practice, or demonstrate 
your value to others.  Increasingly, this in-
formation is also required by the govern-
ment, private payors, certifying bodies, or 
the hospital itself.  
 “Lack of resources” is the most com-
mon barrier to effective QM, especially 
in small private practices.  “We can’t af-
ford to collect the data.”  But is this really 
true?  In fact, much of the data you need 
has already been collected.  The facilities 
you work in and the services you interact 
with already have a wealth of data that you 
could be sharing.  All you have to do is ask 
for it. Not only will you get the data, but 
you’ll also start a conversation that will 
lead to other easy wins. In the example of 
Mrs. Smith, it may be that a PACU nurse 
already called to talk with her on the day 
after surgery.  Can you get that infor-
mation?  Can you add a question about 
PONV to the phone script?  Can you work 
with the PACU to analyze and report this 
data? Collaborative collection efforts will 
lead to collaborative improvement efforts, 
and trends over time that benefit all stake-
holders.  
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 Once you’re looking at the data you 
can get for free, you will have a better idea 
of what’s missing.  If you’ve been putting 
the data to work you will create evidence 
in your practice that QM is important, and 
you will be earning buy-in for when the 
going gets tough.  Your colleagues won’t 
want to fill out new paperwork or electron-
ic forms, but they’ll be more compliant if 
they can see the benefits the data produces.   
Here are some examples of how a QM pro-
gram can help your practice:
 Improving patient outcomes:  As de-
scribed above, a system for tracking and 
reporting patient outcomes is required to 
facilitate improvement initiatives.  Wheth-
er reported at the group or individual level, 
in a public or private format, QM data will 
be the measuring stick that motivates in-
dividuals to alter their practice, and lets us 
prove as a profession that we are getting 
better over time at what we do.  
 Improving patient satisfaction:  
Patient-centered outcomes are the 
new focus of federal requirements 
for performance measurement, and 
‘patient-centeredness’ is at the heart 
of healthcare reform. Every group and 
agency in Washington that is working 
on performance measurement has one or 
more consumer representatives, and their 
voices are influencing future requirements.  
Even the Maintenance of Certification 
in Anesthesiology (MOCA) program 
will soon require anesthesiologists to 
document patient satisfaction, despite 
little understanding of how best to measure 
it or how to analyze the results. Very few 
AQI participants track this metric now, 
although those that do have shown that 
it can be improved over time, and that this 
data can be useful in contract negotiations 
and public communications. 
 Building practice efficiency:  QM data 
is not just about patient safety and satisfac-
tion.  Central to the data collected will be 
a description of the numbers and types of 
cases done, the resources committed, the 
financial returns achieved, and the main 
disrupters of efficient care.  Every practice 

reporting outcomes to the AQI includes 
measures for same-day case cancellations, 
significant intraoperative delays, inability 
to move patients out of the PACU, and 
other important management indicators.  
Understanding and reacting to this data 
will make your practice more efficient.    
 Negotiating contracts:  In the past, 
most anesthesia practices were centered on 
a single hospital, and worked under an ex-
clusive contract for services.  With the pro-
liferation of ambulatory surgery centers, 
the rapid growth in office-based proce-
dures, and the rise of very-large anesthesia 
practices, there is more business competi-
tion in the specialty than ever before.  Data 
gathered by the QM program is essential to 
these negotiations, and can help to indicate 
which contracts will be valuable and which 
will not.  Further, demonstration of an ef-
fective QM program is itself a selling-point 
for the group.  Hospitals and payors are 
more likely to contract with a group that 
can present data on its own performance, 
and can demonstrate that it has improved 
its outcomes over time.  
 Meeting regulatory requirements:  
Data collected by the QM program will 
be essential for meeting the requirements 
of the Physician Quality Reporting System 
(PQRS), the Surgical Care Improvement 
Project (SCIP), and emerging pay for per-
formance standards.  MOCA Part IV now 
includes a requirement for anesthesiolo-
gists to document patient outcomes as part 
of re-certification.  All of these needs can be 
met through the QM program, often in a 
way that reduces the burden of redundant 
data collection and reporting efforts.  
 Promoting academic careers:  A ro-
bust QM program creates outcome in-
formation that can be combined with 
clinical data to produce new knowledge.  
Comparative effectiveness research is the 
study of medical interventions in actual 
clinical practice, facilitated by the ability 
to capture outcomes in large populations.  
Many important questions in anesthesiol-
ogy will be answered with data collected 
by QM systems and archived in local, re-

gional and national registries.  Examples 
already developed include risk factors for 
postoperative visual loss, comparisons of 
regional vs. general anesthesia, and guide-
lines for prophylaxis against nausea and 
vomiting (something Mrs. Smith might 
appreciate …); examples in the future 
might include optimal approaches to se-
dation, the best way to reduce metastatic 
risk during cancer surgery, and even such 
far-reaching questions as the impact of 
anesthesia on future cognitive function.  
 Advancing the profession:  Contribut-
ing QM data to a national registry enables 
development of national outcome bench-
marks—something that already benefits 
AQI participants.  Aggregated national 
information serves ASA leadership in its 
efforts to represent anesthesiologists, and 
influences discussions with information 
technology vendors, practice manage-
ment companies, and drug and equipment 
manufacturers.  By developing local QM 
systems and interacting with the AQI, an-
esthesia providers contribute to national 
efforts to advance the profession, ultimate-
ly benefiting all patients and providers.  
 If your practice is one of the majority 
that do not yet have a robust QM program, 
there are resources available to help you.  
The AQI website at www.aqihq.org lists 
dozens of companies that can help with 
data collection, analysis or reporting.  ABC 
offers many of these services as well, in a 
variety of models to suit the logistics of any 
practice environment.  Every practice and 
every provider should know the outcome 
of their work, as we are soon reaching a day 
when not knowing this information will be 
a profound competitive disadvantage. 

Richard P. Dutton, 
MD, MBA is Visiting 
Professor of Anesthe-
siology, University of 
Maryland School of 
Medicine and AQI 
Executive Director. To 
contact Dr. Dutton or 
the AQI, visit www.
aqihq.org.
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 Reporting post-operative pain 
management procedures often gives rise 
to questions, especially toward the begin-
ning of the new year when the Centers for 
Medicare and Medicaid Services (CMS) 
issues its National Correct Coding Initia-
tive (NCCI) edits.  Historically, epidurals 
and blocks that are placed pre-operatively 
for the purpose of managing post-opera-
tive pain have been, and still are, separately 
reportable and not bundled into the 
anesthesia service itself.  The exception to 
this general rule is when the  epidural or 
block is the anesthetic itself. While CMS 
has not called for significant changes in 
2013, anesthesia providers should, never-
theless, be aware of new post-operative 
pain management coding changes taking 
effect January 1, 2013.  

NCCI Edits

 The NCCI edits for 2013 provide, 
in part, that certain post-operative pain 
management procedures may only be 
separately reportable with anesthesia 
if the mode of the anesthesia is general.  
Specifically, the NCCI edits set forth for 
some of the following additions:

•	 Epidural	 injections	 for	 post-opera-
tive pain management are separately 
reportable with anesthesia only if the 
mode of intraoperative anesthesia is 
general anesthesia and the adequacy 
of the intraoperative anesthesia is not 
dependent on the epidural injection;

•	 Peripheral	 nerve	 block	 injections	
administered for post-operative pain 
management are only separately 
reportable with anesthesia if the 
mode of intraoperative anesthesia 
is general anesthesia, subarachnoid 
injection, or epidural injection, and 

the adequacy of the intraoperative 
anesthesia is not dependent on the 
peripheral nerve block injection;

•	 Epidural	 injections	 or	 peripheral	
nerve block injections administered 
pre-operatively or intraoperatively 
are not separately reportable for 
post-operative pain management 
if the mode of anesthesia for the 
procedure is monitored anesthesia 
care (MAC), moderate conscious 
sedation, regional anesthesia by 
peripheral nerve block, or other type 
of anesthesia (i.e., if the mode of 
anesthesia is not general);

•	 Epidural or subarachnoid injections 
utilized for intraoperative anesthesia 
and post-operative pain management 
are not separately reportable on the 
day the epidural or subarachnoid 
catheter were inserted; rather, the 
epidural or subarachnoid catheter 
may be reported for pain manage-
ment beginning the day after insertion 
through discontinuance; and

•	 Reporting	 epidurals	 or	 peripheral	
nerve blocks in conjunction with 

reporting post-operative pain ManageMent 
proCeDures in 2013

Christopher Ryan, Esq .
Giarmarco, Mullins & Horton, P.C., Troy, MI

Neda M . Ryan, Esq .
Clark Hill, PLC, Birmingham, MI
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anesthesia must be accompanied by a 
modifier 59, which indicates that the 
epidural or block was administered 
for post-operative pain management.

 While these new edits do not depart 
significantly from historical guidance, it is 
important for anesthesia providers to bear 
in mind the specific indication that post-
operative pain management is separately 
reportable when the mode of anesthesia is 
general and not when the mode is MAC, 
moderate conscious sedation or regional.

ASA Guidance

 In revisiting the ASA’s, Reporting Post-
operative Pain Procedures in Conjunction 
with Anesthesia, we are reminded that a 
provider may submit a claim for a region-
al anesthetic separate from the anesthetic, 
if the regional anesthetic is administered 
primarily for post-operative analgesia and 
if the following three conditions apply:

1.	 The anesthesia for the surgical 
procedures was not dependent 
upon the efficacy of the regional 
technique;

2.	 The time spent on pre- or post-
operative placement of the block 
is separated and not included in 
reported anesthetic time; and

3.	 Time for a post-operative pain 
block that occurs after induction 
and prior to emergence does not 
need to be deducted from the 
reported anesthesia time.

Documentation Tips

 In reporting post-operative pain 
procedures in conjunction with anes-
thesia procedures, anesthesia providers 
should bear in mind, and ensure their 
documentation reflects, the following:

•	 The	 post-operative	 pain	 block	
was administered pursuant to a 
surgeon’s request;

•	 Unless	 the	 pain	 block	 was	
administered after induction and 
prior to emergence, the time spent 
administering the block should be 
documented separately from the 
anesthesia time;

•	 When	applicable,	attach	a	modifier	
59;

•	 The	 method	 for	 administering	 the	
block is separate from the method 
for administering the surgical 
anesthesia;

•	 Indicate	 the	purpose	or	 the	 reason	
for the block as well as the specific 
site of pain; and

•	 Indicate	 the	 type	 of	 block	 or	
catheter that was performed.

 Administering post-operative pain 
management procedures in conjunction 
with anesthesia has been a topic of focus 
for both of anesthesia providers as well 
as CMS and ASA.  Anesthesia providers 
should always bear in mind that when 
such services are furnished in the same 
case, the documentation must support 
a separately billable procedure.  Addi-
tionally, anesthesia providers should 
always be looking to payor-specific and 
regionally-specific guidance to ensure all 
documentation requirements have been 
met. 

Christopher Ryan, 
Esq. is an associate at 
Giarmarco, Mullins 
& Horton, P.C. in 
Troy, MI.  Mr. Ryan 
practices healthcare 
law, working with 
healthcare providers 
in the areas of 
corporate formation 
and dissolution, contract negotiation, 
and health compliance.  Mr. Ryan also 
practices litigation with a special emphasis 
on defending healthcare providers faced 
with claims of medical malpractice.  He 
can be reached at (248) 457-7154 or at 
cryan@gmhlaw.com. 

Neda M. Ryan, Esq. 
is an associate with 
Clark Hill, PLC in 
the firm’s Birming-
ham, MI office.  Ms. 
Ryan practices in all 
areas of health care 
law, assisting clients 
with transactional 
and corporate mat-
ters; representing providers and suppliers 
in health care litigation matters; providing 
counsel regarding compliance and reim-
bursement matters; and representing pro-
viders and suppliers in third party payor 
audit appeals. She can be reached at (248) 
988-5884 or at nryan@clarkhill.com.



Th e Co m m u n i q u é Wi n T e r 2013 Pag e 30

three CoMMon issues
Joette Derricks, CPC, CHC, CMPE, CSSGB

Vice President of Regulatory Affairs & Research, ABC

 The Centers for Medicare and 
Medicaid Services (CMS) Contractor 
Medical Directors (CMDs) recently put 
together a list of common CMS claim 
issues that were of concern to various 
contractors.  Several of these items involve 
services that may impact anesthesia or 
pain management providers.

1. Use of modifier -59 for imaging with 
those procedures that now INCLUDE 
imaging in the code description 
and payment e.g. paravertebral 
joint/nerve blocks; transforaminal 
epidurals, many others.  

 In some cases, the base procedure 
includes fluoroscopy or CT imaging 
and the provider decides to perform 
the service under ultrasound guidance.  
Since the ultrasound guidance is not 
“bundled” in the base procedure 
description, coders are incorrectly 
appending modifier 59.  However, the 
base procedure includes the payment 
for the fluoroscopy or CT imaging.  It 
is incorrect to substitute the required 
and bundled imaging for another 
type that is not bundled and bill it 
separately.  

2. Billing for “not qualified” personnel 
as “incident to” surgical assistants, 
scrub nurses, students, medical 
assistants, etc.  in the outpatient 
facility setting in which CMS does 
not recognize services as being 
“incident to”.   

The 2013 CPT Codebook “Instructions 
for Use of the CPT Codebook,” clearly 
distinguishes between a “physician 
or other qualified health care 
professional” and “clinical staff.” A 
“physician or other qualified healthcare 

professional” is an individual 
who is qualified by education, 
training, licensure/regulation (when 
applicable), and facility privileging 
(when applicable) who performs a 
professional service within his/her 
scope of practice and independently 
reports that professional service. 
These professionals are distinct from 
“clinical staff.”  A clinical staff member 
is a person who works under the 
supervision of a physician or other 
qualified healthcare professional and 
who is allowed by law, regulation and 
facility policy to perform or assist 
in the performance of a specified 
professional service, but who does not 
individually report that professional 
service.  

 To qualify as “incident to,” services 
must be part of the physician 
patient’s normal course of treatment, 
during which a physician personally 
performed an initial service and 
remains actively involved in the course 

of treatment. The physician does not 
have to be physically present in the 
patient’s treatment room while these 
services are provided, but they must 
provide direct supervision, that is, 
they must be present in the office suite 
to render assistance, if necessary. The 
patient record should document the 
essential requirements for incident to 
service.  For inpatient or outpatient 
hospital services and services to 
residents in a Part A covered hospital 
stay the unbundling provision (1862 
(a)(14) provides that payment 
for all services are made to the 
hospital by a Medicare intermediary 
(except for certain professional 
services personally performed by 
physicians and other qualified health 
professionals). Therefore, incident 
to services are not separately billable 
to the carrier or payable under the 
physician fee schedule when rendered 
in the hospital setting.

3. Lack of medical necessity 
documentation for multiple joint 
injections and blocks.   

 CMS medical necessity provisions 
override all payment for all services 
rendered.  Not being aware of either 
a national or local coverage guideline 
or the specific conditions for coverage 
of the service leads to documentation 
deficiencies that upon review will 
result in a denial of the services in 
question.

 According to National Government 
Services (NGS) LCD for pain 
management the diagnosis of trigger 
points requires a detailed history and 
thorough physical examination.  They 
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will only pay for one trigger point 
injection procedure (CPT codes 20552 
or 20553) on any particular day, no 
matter how many sites or regions are 
injected. In addition, NGS cautions 
that trigger point injections used 
on a routine basis, e.g., on a regular 
periodic and continuous basis, for 
patients with chronic non-malignant 
pain syndromes are not considered 
medically necessary.

 Therapeutic intrathecal (subarachnoid) 
injections and infusions of opioid, 
local anesthetic, clonidine, and other 
medications may be used for the 
treatment of acute or chronic pain, 
cancer pain, and baclofen for intractable 
spasticity. The medical record should 
describe the presence of radicular pain 
or discogenic pain and the neuropathic 
diagnosis for the pain being treated. In 

addition, the medical record should 
indicate one or more of the following: 

•	 Conservative	 management	 has	
failed unless the patient has acute 
disabling and debilitating pain; 

•	 The	 patient	 is	 a	 candidate	 for	
surgery, but surgery is unacceptable 
to the patient or the patient is a 
poor surgical risk; and/or

•	 The	 epidural	 injection	 is	 being	
performed as a therapeutic adjunct 
to a conservative therapy program, 
to provide temporary relief and in 
order to facilitate a more aggressive 
rehabilitative program

 Management of acute pain (obstetric, 
post-operative, or secondary to major 
trauma not requiring an operative 
procedure) in the hospital may be 
provided by several means: oral and 

parenteral administration of analgesics, 
intravenous patient controlled analgesia 
(PCA), and by the administration of 
epidural opiates or anesthetics. Epidural 
analgesia may be provided before or after 
a surgical procedure. Per NGS, payment 
for physician services related to patient 
controlled analgesia is included in the 
global fee paid to the surgeon. Routine 
management of PCA is not reimbursable 
to another physician or provider, and 
may not be billed as an anesthesia or 
evaluation and management (E&M) 
service. The prescription is part of the 
surgeon’s post-operative management 
and included in the global surgery.  
Catheters placed in an operative site for 
infusion of a local anesthetic are included 
in the global surgical package.
 Anesthesia services provided by the 
performing surgeon are included in the 
global reimbursement for surgery, and 
neither the catheter placement (CPT 
code 62318 or 62319) nor the daily 
management of the administration of 
drugs is separately payable to the surgeon. 
 Daily management of epidural or 
subarachnoid drug administration is 
defined as a daily service and may only 
be billed by one provider other than the 
surgeon per day.  

Joette Derricks, CPC, 
CHC, CMPE, CSSGB 
serves as Vice Presi-
dent of Regulatory 
Affairs and Research 
for ABC. She has 30+ 
years of healthcare 
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in third-party reimbursement, coding and 
compliance issues, Ms. Derricks works to 
ensure client operations are both produc-
tive and profitable.  She is a long-standing 
member of MGMA, HCCA, AAPC and 
other associations.  She is also a sought-
after nationally-acclaimed speaker, having 
presented at AHIMA, Ingenix, MGMA and 
HCCA national conferences.  You can reach 
her at Joette.Derricks@AnesthesiaLLC.com.
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Introducing  
F1RSTUse is the first complete electronic health record (EHR) platform 
built exclusively for anesthesiologists and pain management specialists to 
easily satisfy Stage 1 of Meaningful Use as required to earn the Medicare 
EHR incentive payment.

F1RSTUse is entirely web-based; you don’t even need to have an existing 
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Date Event Location Contact Info
January 16 - 19, 2013 University of California, San Diego 

Anesthesiology Update 2013 Conference 
Catamaran Resort and Spa 
San Diego, CA 

http://anes-som.ucsd.edu/2013_update/

January 19, 2013 Georgia Society of Anesthesiologists
Winter Forum

Grand Hyatt, Atlanta
Atlanta, GA

http://www.gsahq.org/meetings

January 25 - 27, 2013 American Society of Anesthesiologists 
Practice Management Conference 

Paris Hotel & Casino 
Las Vegas, NV 

http://www.asahq.org/For-Members/Practice-
Management/Conference-on-Practice-Management.
aspx

March 9, 2013 Michigan Society of Anesthesiologists
Annual Scientific Session

Troy Marriott
Troy, MI

http://www.mymsahq.org/

March 9, 2013 Washington State Society of Anesthesiology
Spring Scientific Meeting

Bell Harbor International 
Conference Center
Seattle, WA

http://www.wa-anesthesiology.org/

April 5 - 7, 2013 Anesthesia Billing & Practice Management 
Seminar 2013 

Caesar’s Palace 
Las Vegas, NV 

http://event.uchicago.edu/maincampus/detail.
php?guid=CAL-402882f8-380a2ef7-0138-155a2d3a-
000000a0eventscalendar@uchicago.edu

April 14 - 16, 2013 Medical Group Management Association 
2013 Anesthesia Administration Assembly 
Conference 

InterContinental Miami 
Miami, FL 

http://www.mgma.com/AAA13-exhibitors/

April 18 - 21, 2013 California Society of Anesthesiologists
2013 Annual Meeting

St. Regis Resort, Monarch Beach
Dana Point, CA

http://www.csahq.org/up-more.php?idx=49

April 26 - 28, 2013 2013 Midwest Anesthesia Residents 
Conference

The Westin Kansas City at Crown 
Center
Kansas City, MO

http://www.amaachq.org/marc.html

May 17-19, 2013 Advanced Techniques for Acute and 
Chronic Pain Management 2013

Motor City Casino Hotel
Detroit, MI

 info@anesthesiallc.com
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